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PROTOCOL 

My adulation is to God the Almighty for keeping us in good health to witness this historic 

function and for the ability to `be part of it. It is indeed a rare honour and privilege for the 

National Judicial Institute (NJI) to call upon me to share my knowledge and experience with the 

participants of this august assembly. Let me seize this opportunity to convey my appreciation 

and gratitude to the Administrator of the National Judicial Institute, Hon. Justice Salisu Garba 

Abdullahi, the Director of Studies, Abdulazeez Olumo Esq. and the entire staff of the Institute. 

My special thanks also goes to my boss, Hon. Justice Richard Olorunju Olorunfemi, the Chief 

Judge of Kogi State, for giving me the approval and support to attend to this important 

assignment. 

 

1.0 INTRODUCTION 

Unencumbered access to justice in a law Court is critical to any modern democracy. Hitherto, in 

primordial societies, man had no clear notion of justice; the only means of redressing a wrong 

was by sheer brute force and/ or power, such that the indigent and powerless were constantly 

denied justice by more powerful aggressors. 

In contemporary times, Courts of law now exist as havens of refuge for those who are 

oppressed, victimized or wrongly deprived of their rights. In the same vein, the United Nations 

Development Programme (UNDP) has described access to justice as the ability of people from 

disadvantaged groups to seek and obtain a remedy through formal and informal justice systems, 

in accordance with human rights principles and standards. Access to justice is important for the 

development of a country’s economy. 

Accordingly, the right of a Nigerian to have unrestrained access to justice is recognised in 

Section 17(2) (e) of the Constitution of the Federal Republic of Nigeria 1999, which provides 

that: 

“the independence, impartiality and integrity of Courts of law and easy 

accessibility thereto shall be secured and maintained.” 

The rationale here is that there should no social or economic hindrance whatsoever restricting 

Nigerians from approaching the law courts in their quest for justice. It is salutary to note that the 

court has taken the progressive view that it was unfair to predicate a person’s legal right on his 

financial ability or economic status1. The court ought to provide a remedy whenever there is a 

violation of a public or private right. This is summed up in the Latin maxim, “ubi jus ibi 

remedium”. 

In line with this rationale, it is my belief that the lower courts, significantly the Magistrate’s 

Courts, was established to champion the cause of unrestricted access to justice. This position 

derives from a cursory comparison of features of Magistrates Courts, such as its summary 

jurisdiction, less formal manner of conducting proceedings, cheaper filing fees, vis-à-vis the 

obtainable practice in the State or Federal High Court. The rules and practice of the Magistrate 

Courts has been fashioned in a manner that allows easier and less cumbersome access to justice. 

These special features of the Magistrate Court make it all the more imperative for Magistrate’s 
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Courts to be accessible by all and sundry. 

2.0 CRIMINAL JURISDICTION DEFINED 

Tersely put, “Criminal jurisdiction” means the power conferred on a court by statute to try 

criminal cases. The question that arises therefore is what is a crime? Smith and Hogan in their 

book on Criminal Law2 posited that because of the difficulty of defining the criminal quality of 

an act, most writers and the courts focus on the nature of proceedings which may follow from the 

commission of a crime. And as Lord Atkin observed in PROPRIETARY ARTICLES TRADE 

ASSOCIATION VS A.G. FOR CANADA3; 

“The criminal quality of an act cannot be discerned by intuition, nor can it be 

discovered by reference to any standard but one: is the act prohibited with penal 

consequences?” 

It suffices to state that crimes are wrongs which are sufficiently injurious to the public and 

includes heinous crimes like murder, arson, rape, armed robbery, incest as well as less serious 

offences like assault, traffic offences and other breaches of statutory duties. The definition 

proferred by Professor Adeyemi4 is quite apposite notwithstanding its prolixity. By his words: 

“A crime is an act or omission which amounts on the part of the doer or omitter 

to a disregard of the fundamental values of a society, thereby threatening and/or 

affecting the life, limb, reputation and property of another or other citizen(s), or 

the safety, security, cohesion and order (be this political, economic or social) of 

the community at any given time to the extent that it justifies society’s effective 

interference through and by means of its appropriate legal machinery.” 

 

2.1 THE SOURCE OF MAGISTRATES COURTS: 

Section 6(2) of the Constitution of the Federal Republic of Nigeria provides that: 

“The judicial powers of the State shall be vested in the Courts to which this 

Section relates, being courts established, subject as provided by this Constitution 

for a State.” 

Subsection 4 provides inter alia as follows: 

“Nothing in the foregoing provisions of this Section shall be construed as 

precluding: 

(a) The National Assembly or any House of Assembly from establishing 

Courts, other than those to which this Section relates, with subordinate 

jurisdiction to that of a High Court.” 

Finally, paragraph k of subsection 5 provides that: 

“(k) such other Courts as may be authorized by law to exercise jurisdiction at 

the first instance or on appeal on matters with respect to which a House of 

Assembly may make Laws.” 

It is clear from the foregoing, that it is the Constitution that creates Magistrate Courts by 

implication because if power was not given under Section 6 of the Constitution, we would have 
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had only superior Courts of record set out in Section 6(5) of the said Constitution. 

The various Magistrate Courts Laws operating in all the States of the Federation derive their 

legitimacy in the above provisions of the Constitution, read alongside with the provisions of 

Section 315 of the same Constitution dealing with the extant Laws. The establishment, 

constitution, jurisdiction, practice and procedure and grades of Magistrate Courts are provided 

for under these State laws. 

 

2.2 IMPORTANCE OF MAGISTRATE COURTS IN NIGERIA 

The mission of the Magistrate’s Court is to provide the community with equal and impartial access to 

judicial services by ensuring the preservation of judicial independence, protection of individual 

rights and increasing the public trust and confidence by maintaining high ethical standards. 

The importance of Magistrate’s Courts in the criminal justice system of Nigeria cannot be 

overemphasized. It is a matter of common knowledge that except for offences that attract capital 

punishment, rape and few other heinous offences, most of the offences created in our Penal Laws 

are attended to by the Magistrate’s Courts. Offences like stealing or theft, house breaking or 

burglary, traffic offences e.t.c are just a few of the matters that come before the Magistrate’s 

Courts. One can say from the above that more than 80% of criminal cases that get to Court end 

up before the Magistrate’s Courts. 

Peculiar functions of a Magistrate includes; presiding over personal actions or civil wrong done 

by a person to another, actions between landlord and tenants and civil actions as prescribed in the 

Magistrate’s Courts law of various States in Nigeria; subject to the limit of its civil jurisdiction. 

See Section 28 of the Magistrate Courts Law of Lagos State and Section 12 of Magistrate Courts 

Law of Kogi State which stipulates the civil jurisdiction of the Magistrate Courts. Worthy of 

note is the fact that the dichotomy between the Magistrate and District Court in Kogi State has 

been abolished. In exercise of its civil and criminal jurisdiction, the Court sits as a Magistrate 

Court. See also the Rivers State Administration of Criminal Justice Laws 2015 and Magistrates’ 

Court Law of River State 2004. 

In the Federal Capital Territory, Abuja, the Penal Code Law, Criminal Procedure Code and 

Administration of Criminal Justice Act are applicable in criminal cases. F.C.T. District Courts 

Civil Procedure Rules 2021, are applicable in civil matters. 

 

2.3 JURISDICTION OF MAGISTRATE COURTS IN NIGERIA 

Jurisdiction is fundamental in every proceeding in court for if a court of law adjudicates over a 

matter in respect of which it lacks jurisdiction, its effort is in vain as the proceedings are a nullity. 

Jurisdiction is the authority which a court has to adjudicate over matters that are litigated before 

it. Jurisdiction is a function of law. Accordingly, no litigant can confer jurisdiction on the court 

where the Constitution or a statute or any provision of the common law say that a court does not 

have jurisdiction5. In other words, it is a question of law whether a court has jurisdiction in a 

matter. This jurisdiction could be substantive or procedural in nature. 

Substantive jurisdiction involves issues like pre-action notice and other conditions precedent to 
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the exercise of jurisdiction. It also involves composition and constitution of a court. On the other 

hand, it covers the issue of subject (person) and subject matter before the court. This cannot be 

waived6. Procedural Law prescribes the means of enforcing rights or providing redress of 

wrongs and comprises rules about jurisdiction, pleading and practice, evidence, appeal, 

execution of judgments, representation of Counsel, costs and other matters. 

Furthermore, jurisdiction is fundamental and must be determined ab initio before the action is 

commenced. Jurisdiction may be by reference to the subject matter that the court may adjudicate 

upon or the financial limit in any subject matter. 

Jurisdiction may be by reference to constitution or composition of the court. Jurisdiction may 

also be determined by reference to the geographical area of operation of the court. Whatever is 

the case, it is the claim of the plaintiff that determines jurisdiction. Thus, the claim before the 

court has to be examined to ascertain whether a particular case is one within the jurisdiction 

conferred on the court. A court may exercise civil or criminal jurisdiction. 

Pursuant to Section 6 (4) of the Constitution of Federal Republic of Nigeria, the Magistrate 

Court in a State is created by the State House of Assembly, while the Magistrate Court in the 

Federal Capital Territory is established by the National Assembly. The jurisdiction of every 

Magistrate Court in a State is delineated by the Magistrate Court Law enacted by the State’s 

Legislature and the Magistrate Court Rules made by the Chief Judge of the relevant State. 

Typically, the jurisdiction of Magistrate Courts, whether criminal or civil, are limited by 

provisions bordering on matters such as value of the damages/relief sought, the degree of 

seriousness of the offence, the subject matter of the action, territory e.t.c. contained in the 

operative Magistrates Court Law and Rules. 

ILLUSTRATION: Pursuant to the Magistrate Courts Law of Kogi State 20207, the Magistrate 

Courts are divided into grades i.e. Chief Magistrate Grade I, Chief Magistrate II, Senior 

Magistrate Grade I, Senior Magistrate Grade II, Magistrate Grade I, Magistrate Grade II. Subject 

to the provisions of the Kogi State Administration of Criminal Justice Law 2017 or any other 

Law, any offence under the penal code may be tried by any Magistrate by whom the offence is 

shown in the sixth column of the seventh Schedule to the Administration of Criminal Justice 

Law (ACJL) triable by any Magistrate having superior jurisdiction8. 

(a) In the case of a Chief Magistrate Grade I, fourteen years or with a fine which may not 

exceed five Hundred Thousand Naira (N500,000.00). 

(b) In the case of Chief Magistrate Grade II, twelve years or with fine which may not exceed 

Four Hundred Thousand Naira (N400,000.00). 

(c) In the case of a Senior Magistrate Grade I, ten years or with fine which may not exceed 

Three Hundred Thousand Naira (N300,000.00). 

(d) In the case of a Senior Magistrate Grade II, eight years or with fine which may not exceed 

Two Hundred Thousand Naira (N200,000.00). 

(e) In the case of a Magistrate Grade I, four years or with a fine which may not exceed 

Seventy Thousand Naira (N70,000.00). 

(f) In the case of a Magistrate Grade II, two years or with fine which may not exceed Fifty 
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Thousand Naira (N50,000.00). 

See also Section 11(1) and (2) of the Magistrate Courts Law of Kogi State 2020 on the limit of 

criminal jurisdiction of Magistrate’s Courts in Kogi State. 

The Magistrate Courts in Kogi State are equally graded in the exercise of its civil jurisdiction. A 

Chief Magistrate Grade I and II, exercise jurisdiction in any civil cause or matter where the 

demand or damages claimed is not more than Ten Million Naira (N10,000,000.00). While the 

limit for Senior Magistrate Grade I and II is pegged at Five Million Naira (N5,000,000.00). 

Magistrate Grade I is Three Million Naira (N3,000,000.00), in the case of Magistrate Grade II, it 

is pegged at One Million Naira (N1,000,000.00). However, the jurisdiction of the Magistrates in 

all actions between landlords and tenants for recovery of rent or possession of land or premises 

shall be unlimited9. See also Sections 4(1), 14, 17(1) of the Kano State Magistrate Courts Law 

2018. 

In Lagos State, pursuant to Section 11 of the Magistrate Court Law of Lagos State 2009, all 

Magistrate Courts in Lagos State have uniform criminal and civil jurisdiction, capped at a 

financial limit of N10,000,000.00 (Ten Million Naira) and are not categorized vertically into 

grades. See Lagos State ACJL 2021; 

 

2.4 CRIMINAL JURISDICTION OF MAGISTRATE COURTS IN NIGERIA 

The criminal jurisdiction of a Magistrate Court is limited to the territory of its State and in some 

cases, to a Magisterial District in the State. Subject to special provisions contained in the 

Magistrate Court Law of each State, a Magistrate in a district shall be presiding officer of the 

Court. He shall have and exercise all criminal jurisdiction and power conferred upon him by 

Statute and his appointment. Territorial jurisdiction of a Magistrate extends over any territorial 

water adjacent to the district in which for the time being he is exercising jurisdiction as well as 

over inland waters whether within or adjacent to such district. 

A Magistrate either as presiding officer or otherwise shall not exercise any jurisdiction or power 

in respect of causes and matter outside his territory. In REX VS. SHODIPO10, the appellant was 

apprehended in Lagos for an offence committed at Ijoko in the Abeokuta Magisterial District. A 

preliminary inquiry was held and he was committed for trial in the Lagos Division of the then 

Supreme Court on a charge of fraudulent false accounting contrary to Section 6 of the Criminal 

Code. He was convicted for the offence. On appeal, it was submitted on behalf of the appellant 

that by reason of Section 64 of the Criminal Procedure Ordinance, the preliminary inquiry 

should have been held by a Magistrate in the Abeokuta Magisterial District, the matter was 

outside the jurisdiction of the Lagos Magistrate, that the proceedings before him were therefore 

a nullity and that the subsequent trial in the Supreme Court was also a nullity. It was held by the 

West African court of Appeal, that the Magistrate of Lagos had no jurisdiction to conduct the 

preliminary inquiry in this case and the proceedings before him including the committal for trial 

was a nullity. It was further held that the proceedings in the Lagos Division of the Supreme 

Court was a nullity. The conviction and sentence were therefore set aside and an order that the 

case be re-tried in a court of competent jurisdiction made. 

In Delta State, Section 39(1) of the Magistrate Courts Law11, the Chief Judge or Judge may at 
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any time and at any stage of any hearing before judgment transfer any cause or matter before a 

Magistrate Court to any other Magistrate Court, and such cause may be transferred either 

entirely or in respect of any part thereof or procedure required to be taken therein. It may also be 

noteworthy that Section 40 of the Magistrate’s Court Law12 makes such orders as provided for in 

Section 39 not subject to appeal. The magistrate Courts Law of Kogi State equally has such 

provision13. Also see Section 34(1) & (2) of the Kano State Magistrate Courts Law 2018. 

 

2.5 CRIMINAL JURISDICTION OVER PERSONS 

In criminal cases, a Magistrate Court must possess the requisite jurisdiction to try the offence 

and persons alleged to have committed the offence before it can invoke it’s judicial power. For 

instance, all foreign envoys have diplomatic immunity and this extends to Law courts in Nigeria. 

The immunity can however be waived. Therefore, if a foreign envoy or foreign consular officer 

waives his immunity and submits to the jurisdiction of a Nigerian Court, it is the Federal High 

Court that would have exclusive jurisdiction over the matter. In the case of DIMITORY VS 

MULTICHOICE (NIG) LTD14 it was held that it is important to note that the waiver of 

immunity does not make the foreign envoy or consular concerned an ordinary citizen of 

Nigeria whose matter could be entertained by any Court in Nigeria. The appropriate Court to try 

all matters involving a foreign envoy accredited to Nigeria and who for one reason or the other 

have waived the immunity conferred on him is the Federal High Court. 

 

3.0 JURISDICTION ON CRIMINAL CAUSES AND MATTERS 

Magistrates in each State of Nigeria have similar original jurisdiction in criminal causes and 

matters with slight difference in terms of imprisonment and fines that may be imposed by a 

Magistrate. For instance, in Lagos State, by the Magistrate Court Law 200915, the Magistrates 

shall have in all respect, equal powers, authority and jurisdiction under the law. In respect of the 

criminal jurisdiction of Magistrates in Lagos State, Section 29 provides: 

Section 29 

(1) Subject to any restrictions or conditions prescribed by the Constitution, or by any 

other Law, Magistrates shall have jurisdiction and powers in respect of the 

summary trial and determination of criminal cases as set out in this Section. 

(2) A Magistrate shall have jurisdiction for the summary trial of offences and on the 

conviction of any person accused of any such offence, may, subject to the other 

provisions of this section, impose the punishment provided by law for that offence. 

(3) The fine which a Magistrate may impose in respect of any offence, shall not exceed 

the maximum fine provided for that offence under the law. 

(4) The term of imprisonment which a Magistrate may impose in respect of any offence, 

shall not exceed the maximum term of punishment provided for that offence under 

the Law. 

(5) A Magistrate shall not sentence a person to a prison term of more than fourteen 

(14) years. 

(6) Notwithstanding any provision contained in this or any other law, the criminal 
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jurisdiction of Magistrates Court shall extend to the trial of offences contained in 

any of the following Laws;  

(a) Urban and Regional Planning and Development Law No. 9 of 2005; 

(b) Personal Income Tax Law, Cap. P4 Laws of Lagos State of Nigeria 2003; 

(c) Environmental Sanitation Law, Cap. E5, laws of Lagos State of Nigeria 2003; 

and 

(d) Lagos State Lotteries Law 2004, Cap. L89, Laws of Lagos State of Nigeria. 

(7) The jurisdiction conferred on a Chief Magistrate in the Administration of Criminal 

Justice Law 2007 and other Law, shall continue to apply to any Magistrate in the 

State after the commencement of this Law. 

For the list of offence triable under other Legislations in the Magistrates’ court of Lagos State, 

See Schedule 3 to the Magistrate Court Law of Lagos State 2009. 

In the Northern States; Magistrate Courts were originally established by Section 6 (1) of the 

Criminal Procedure Code. Four grades of Magistrate Courts are listed under the code namely: 

1. Chief Magistrate Courts 

2. Magistrate Court Grade I 

3. Magistrate Court Grade II 

4. Magistrate Court Grade III 

The jurisdiction of each grade of Magistrate Court in respect of offences triable by it is specified 

in Appendix A of the Penal Code. By virtue of the 6th Column, such offences are also triable by 

Magistrates of higher grades or by the High Courts. 

Magistrate of different grades may also have jurisdiction to try offences contained in Laws 

outside the penal code, provided jurisdiction is conferred expressly on such grade of Magistrate 

Court. Where the relevant law is silent on jurisdiction over such offences, Magistrate Courts can 

try such offences in accordance with the limit of their jurisdiction. 

In Kano State, by virtue of the provision of Section 17 (1) of the Kano State Magistrate Courts 

Law 2018, the limit of the criminal jurisdiction of the Magistrate Courts are as follows: 

1. Chief Magistrate Grade I, fourteen years or with a fine which may not exceed Three 

Hundred Thousand Naira, (N300,000.00). 

2. Chief Magistrate Grade II, twelve years or with a fine which may not exceed Two 

Hundred Thousand Naira, (N200,000.00). 

3. Senior Magistrate Grade I, ten years or a fine which may not exceed One Hundred 

Thousand Naira, (N100,000.00). 

4. Senior Magistrate Grade II, eight years or with a fine which may not exceed Seventy 

Thousand Naira, (N70,000.00). 

5. Magistrate Grade I, five years or with a fine which may not exceed Fifty Thousand Naira, 

(N50,000.00). 

6. Magistrate Grade II, three years or with a fine which may not exceed Forty Thousand 
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Naira, (N40,000.00). 

The grading of Magistrates in Kogi State is similar to the system obtainable under the Kano 

State Magistrate Courts Law, with slight difference in the sentencing powers17. 

In Enugu State, Criminal jurisdiction of Chief Magistrate Grade I and II is a fine not exceeding 

N100,000.00 (One Hundred Thousand Naira) or 14 years imprisonment or both. Then for Senior 

Magistrate Grade 1 and 2, the jurisdiction is a fine not exceeding N20,000.00 (Twenty Thousand 

Naira) or 12 years imprisonment or both. See the Enugu State Administration of Criminal Justice 

Law, 2007 and Criminal Code Law of Enugu State 2004 (as amended) in 2020. 

Most States in Nigeria now have their respective Magistrate Court Laws and has since amended 

the provisions dealing with the grades of Magistrate Courts. Punishment to be imposed has also 

been reviewed. Currently in Kano State, as well as some other Northern States, six grades of 

Magistrate Courts exists.18 

What is constant in all the States is that no Magistrate has jurisdiction to sentence a person to a 

prison term of more than (14) years or to try an offence which penalty exceed fourteen (14) years. 

Also no Magistrate has jurisdiction to try capital offences such as murder or culpable homicide; 

armed robbery and treasonable felony. In UNEZE & ORS VS THE STATE,19 the appellants 

were brought to Uyo Magistrate Court for an offence of murder of one Inyangidim and on the 

committal order of the Magistrate, they were subsequently tried in the High Court of the South 

Eastern State which sentenced all of them to death. On appeal against the conviction and 

sentence, the issue of jurisdiction of the Uyo Magistrate Court to entertain murder case was 

raised and that the subsequent trial in the High Court of Ikot Ekpene Judicial Division of the 

State was also a nullity as Section 70 (1) of CPA could not have validated the proceedings 

before the Magistrate Court. It was held by the Supreme court that the committal proceedings in 

this case were vitiated by a defect in jurisdiction. The appeal was consequently allowed. 
 

3.1 ADDITIONAL CRIMINAL JURISDICTION 

The National Assembly may by an Act, confer additional criminal jurisdiction on the Magistrate 

Court in Nigeria to try Federal offences. For instance, Section 5(3) of the Passport 

(Miscellaneous Provisions) Act Cap P.114 Laws of the Federation of Nigeria 2004, confers 

jurisdiction on the Magistrate Courts to try offences under the Act. Thus in ABASS VS COP20 it 

was held that: 

“By virtue of Section 5(3) of the Passport (Miscellaneous Provisions) Act of 

1985, Cap 343, Laws of the Federation of Nigeria 1990, an offence under the Act 

shall be triable in a Magistrate Court. Thus, in the instant case, the Magistrate 

Court had jurisdiction to try the case and the appellate High court was therefore 

right in refusing to grant an order of prohibition on the proceeding before the 

trial court.” 

In Kogi State, the Magistrate Court has been conferred with jurisdiction to try offences under the 

Federal Road Safety Commission (Establishment) Act 2007, the Federal Highways Act, Road 

Traffic Act and other Federal offences. 
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The House of Assembly of a State can equally make Laws to confer additional criminal 

jurisdiction on the Magistrate Court in the State. Thus, by Section 28 (5) and 29 (6) of the 

Magistrate Court Law of Lagos State 2009, the Court was conferred with additional jurisdiction in 

respect of offences created by many of the State Laws22. 

  

3.2 CRIMINAL JURISDICTION OVER CAPITAL OFFENCES IN THE 

MAGISTRATE COURTS - ORDER OF BAIL OR REMAND 

The Magistrate Court is a Court of summary jurisdiction created to deliver efficient and effective 

local justice and it represents the first level of criminal justice delivery involving the State in the 

hierarchy of courts. The criminal jurisdiction of a Magistrate Court is the jurisdiction of the 

Court to entertain a criminal proceeding involving a crime or an offence. An offence is an act or 

omission punishable by the State, as prescribed in a written Law. An offence can either be a 

capital offence (felony), a misdemeanor or a simple offence. 

All manner of offences are dealt with by the Magistrate Courts EXCEPT capital offences, which 

remain beyond its jurisdiction. In the Nigerian Justice System, a Magistrate cannot entertain any 

capital offence. Capital offences are within the jurisdiction of the superior courts of record, such 

as the High Court. This therefore means that when a matter involves a capital offence, the High 

court being the Court of competent jurisdiction ought to be the court of first instance. 

However, it is common practice for the Nigerian Police to file a charge or first information 

report against a person accused of committing a criminal offence before a Magistrate Court 

which has no jurisdiction to hear the matter. This in common parlance is referred to as a 

“HOLDING CHARGE”. 
 

3.3 HOLDING CHARGE 

It is the act of incarcerating a suspect or defendant in a correctional centre or police custody or any 

other lawful custody upon a police charge where the Judge of the lower Court lacks the subject 

matter jurisdiction of the case, pending his arraignment before a court of competent jurisdiction. 

This usually occurs where the offences alleged carry capital punishment like death and the Judge 

of the lower Court has no jurisdiction to try such cases. The defendant is brought before the 

lower Court on holding charges pending police investigation, issuance of legal advice, complaint 

or information (proof of evidence) by the office of the Director of Public Prosecution (DPP). 

This is to secure the attendance of the suspect at his subsequent trial in the High Court if by the 

legal advice he as a case to answer. 

This procedure which has become a norm however in contemporary times has been legalized via 

statutory backing. Section 293 to 299 of the Administration of Criminal Justice Act 2015 

operative in the FCT sets out the procedure and detention time limit prescribed by Law, where a 

lower Court grants a remand order or issues a remand order. In Kogi State, Section 291 to 297 of 

the Kogi State Administration of Criminal Justice Law 2017 is applicable. It is in parimateria 

with ACJA 2015. 

Where a Magistrate or Area Court after examining the reason for the arrest and for the request for 
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remand in accordance with the provisions of the law, is satisfied that there is probable cause to 

remand the suspect pending receipt of the legal advice from the Attorney-General of the State 

and arraignment of the Suspect before the appropriate court, as the case may be, he may remand 

the suspect in custody. 

However, in considering whether probable cause has been established for remand of a suspect, 

the Court may take into consideration the factors stated under Section 294 (1) and (2) of ACJA 

2015 and Section 292 (2) of the Kogi State ACJL 2017. Where no probable cause is disclosed, the 

Court may admit the suspect to bail pursuant to Section 295 of ACJA 2015 and Section 293 of 

the Kogi State ACJL 2017. The Court is also empowered to discharge the suspect where no 

reasonable grounds exists for the suspicion and arrest. The detention time limit of 56 days 

prescribed by law must be strictly adhered to by the lower courts where a remand order is issued 

or granted. 

The ACJA and Kogi State ACJL provisions on remand derive their legitimacy from Section 35 

(1) (c) (4) & (5) of the Constitution of the Federal Republic of Nigeria 1999, which provides that 

a person arrested for an offence should be arraigned before a Court of Law within a reasonable 

time. 

In effect a Magistrate conducting a remand proceedings pursuant to the extant laws is 

empowered to make consequential orders by ordering the remand of the Suspect or admitting 

him to bail. See the cases of SHANONO VS COP (2002) LRNN 575 and LUFADEJU VS 

JOHNSON (2007) LPELR – 1795, (2007) ALL FWLR (Pt. 371) 1532. 

In Plateau State, the “Holding Charge” has by necessary implication been abolished. So where a Court 

does not have the jurisdiction to try an offence, it shall not entertain a request for a remand order 

or issue a remand order in respect of any suspect arrested for an offence. See section II of the 

Administration of Criminal Justice Law of Plateau State, Practice Direction No.1, 2021. It 

provides thus: 

“Notwithstanding the provisions of Section 307 to 313 of the Law, a court 

without jurisdiction to try the offence shall not entertain a request for remand 

order or issue a Remand order in respect of a Suspect for the offence.” 

This a commendable departure from the old practice of ‘Holding Charge’. It is recommended that 

our Laws be amended in tandem with the global standards. 
 

3.4 A CLOSER PERUSAL OF REMAND AND ARRAIGNMENT PROCEEDINGS 

It is apposite to distinguish between arraignment and remand proceedings. Arraignment involves 

two things that is, the reading of the charge or information to the defendant and the response to 

the charge or information by a plea from the defendant. The plea can either be guilty or not 

guilty. It is only when the above procedure is followed that a court of law will be said to have 

taken arraignment proceedings. Remand means to send back to prison from a court of law to be 

tried later after further inquiries have been made, often in the phrase remanded in custody. It also 

means to commit on trial a defendant to custody after a preliminary examination. In Remand 

proceedings, the charge is not read to the suspect and therefore no plea is taken. That is the 

difference between an arraignment and remand proceedings. See LUFADEJU VS JOHNSON 
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(SUPRA). 

Bearing the above distinction in mind, in Nigeria today efforts are directed towards decongesting 

the correctional and detention centres. Therefore, judges of the lower courts should not cultivate 

the habit of clamping suspects in the correctional centres on flimsy or simple charges. The 

overriding objectives of the Administration of Criminal Justice Act and Laws inclusive of the 

fundamental right of the suspect/defendant guaranteed under our grundnorm should be upheld. 

 

4.0 INSTITUTION OF CRIMINAL PROCEEDINGS IN THE MAGISTRATE 

COURTS 

Criminal proceedings may be instituted in the courts that are vested with criminal jurisdiction 

only in the ways prescribed by Law. The CPA, CPL, CPC and the Administration of Criminal 

Justice Act/Laws provide the mode of instituting criminal proceedings. 

In the Magistrate Courts in the FCT and the Northern States, criminal proceedings is instituted 

by a charge or a complaint, whether or not on oath or upon receiving a First Information 

Report.24 

In the Magistrate Courts in the Southern States, criminal proceedings is instituted by bringing a 

person arrested without warrant before the magistrates’ Court. Therefore, in the Southern States: 

i. Police officers may draft and sign charges in Magistrates’ Courts by virtue of Section 

78(b) of the CPA. 

ii. A law officer may also draft and sign charges in the Magistrate’s Court, provided the 

Attorney-General delegated such power to him. 

iii. Police officers, Law officers or private persons may lay a complaint before a 

Magistrate alleging any person committed an offence. 
 

4.1 THE NORTHERN STATES 

1. By laying a first information report (F.I.R) before a Magistrate. 

Section 143 (b) of the C.P.C provides that: 

“subject to the provisions of Chapter 13 and 14 and to any limitation on the 

powers of the court, a court may take cognizance of an offence: - 

(b) Upon receiving a First Information Report (F.I.R) under Section 118 

or from any other court; 

See also section 109 of ACJA 2015 and Section 107 (a) of Kogi State ACJL 2017. 

The Magistrate’s Court in the Northern States takes cognizance of an offence when the police lay a First 

Information Report (F.I.R) before it. Section 160(1) of the CPC authorizes a Magistrate to hear 

preliminary evidence from the prosecution. Thereafter, if he is of the “opinion that there is 

ground for presuming that the defendant has committed an offence”, he can frame a charge 

against the defendant and try him on the said charge. 

When the police are informed of an alleged offence and the offence is: 

i. One for which the police can arrest the alleged offender without warrant, and; 
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ii. Is triable by a court within the local limits of whose jurisdiction the police station is 

situated, 

The police must reduce the information into writing, if it is given orally, in the prescribed form 

called the First Information Report (F.I.R). The information whether given in writing or orally, 

must be read over to the informant who is thereafter required to sign or seal the information.25 

Similarly, when on any other grounds a police officer in charge of a police station has reason to 

suspect that an offence has been committed for which the police can arrest without warrant and 

which is triable by a court within the local limits of whose jurisdiction the police station is 

situated, he shall enter or cause to be entered the grounds of his suspicion in a First Information 

Report (F.I.R)26. See Section 110 of the Kogi State ACJL 2017 on the procedure for receiving 

complaint and First Information Report. The F.I.R and the alleged offender are then taken before 

a Magistrate within the local limits of whose jurisdiction the police station is situated. 

The magistrate may ask the police to: 

i. Investigate further or 

ii. Proceed to hear the information. 

If the alleged offender admits the commission of the offence contained in the F.I.R, his admission 

shall be recorded as near as possible in the words used by him. The defendant may be convicted 

and sentenced by the court without a charge being framed. This is called Short Trial 

Procedure.27 

However, if the alleged offender denies the commission of the offence contained in the F.I.R., 

the court will proceed to listen to the testimony of prosecution witnesses and their cross 

examination by the alleged offenders if any. If after receiving evidence from both parties, the 

court is of the opinion that there is ground for presuming that the defendant has committed an 

offence or that a prima facie case has been made out against the alleged offender, it will proceed 

to frame a charge against the alleged offender.29 

The court after framing the charge may proceed to try the offender. However, if at any stage 

before the signing the judgment of the Magistrate’s Court, it appears to the Magistrate that the case 

is one which ought to be tried by the High Court, he shall frame a charge and commit the 

offender for trial in the High Court.30 See HARUNAMI VS BORNO NATIVE AUTHORITY, 31 

IBEZIAKO VS COP32 

 

2. By laying a complaint before a Magistrate. 

A complaint is defined in Section 1 of the C.P.C as: 

“The allegation made orally or in writing to a Court with a view to its taking 

action under this C.P.C that some person whether known or unknown has 

committed an offence; but except where the context otherwise requires, it does 

not include a police report”. 

Section 1 of the CPC permits a complaint to be made orally or in writing. See also Section 87 of 

the Kogi State ACJL 2017 and Section 89(1) of ACJA 2015. A police officer report is not a 

complaint except it is a police report that is in a prescribed form called the First Information 
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Report33. However, the proviso to Section 117(1) C.P.C. gives a complainant whose complaint 

has been refused by the police because no public interest will be served by prosecution; the right 

to complain to a court under Section 143 of the C.P.C.34 

Criminal proceedings may therefore be instituted in a Magistrate’s Court in the North by a 

complainant whose complaint was refused by the police or by a complaint that is in the 

prescribed form called the First Information Report (F.I.R.). 

A Magistrate’s Court in the Northern States may therefore; 

i. Draft and sign a charge against a defendant and proceed to try the defendant if the 

Magistrate has jurisdiction to try the offence – Section 160(1) CPC. 

ii. If the Magistrate lacks jurisdiction, he can direct that the defendant be tried by a 

Magistrate of higher grade or the High Court – Section 160(2) CPC. 

For the right to make a private complaint, form of complaint, limitation period for making a 

private complaint and procedure, see Sections 86 to 90 of the Kogi State ACJL 2017, Sections 

88 to 92 of ACJA 2015. 
 

3. By laying a suspect arrested without a warrant before the court on a charge 

contained in a charge sheet. 

By virtue of Section 4 of the Kogi State ACJL 2017 and Section 494 (1) of ACJL 2015, a charge 

is defined as; 

“the statement of offence or statement of offences with which a defendant is 

charged in a trial whether by way of summary trial or trial by way of 

information before a Court”. 

A charge sheet shall specify the name, address, age, sex and occupation of the suspect 

charged, the charge against him and the time and place where the offence is alleged to have 

been committed and the charge sheet shall be signed by any of the persons mentioned in 

Section 104 of the Kogi State ACJL 2017 and Section 106 of the ACJA 2015. Reference 

should be made to the CPC, CPL, CPA, and Administration of Criminal Justice Law of 

various State in Nigeria. 
 

4.2 THE SOUTHERN STATES 

Criminal proceedings may be instituted in the  Magistrate’s  Courts  in  the   Southern States by any of 

the following methods: 

1. By bringing a person arrested without a warrant before the Magistrates’ 

Court.35 

Under Section 78(b) of the C.P.A, police officers are authorized to draft and sign charges for the 

institution of criminal proceedings at the Magistrates’ Courts. Therefore, criminal proceedings 

may be instituted by bringing any person arrested without warrant before a Magistrate’s Court on a 

charge signed by a police officer. 

The charge sheet must disclose the following information: 

i. The name and occupation of the person charged. 
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ii. State the offence the defendant is alleged to have committed. 

iii. State the time and place the offence is allegedly committed and; 

iv. The charge sheet must be signed by a police officer. 

The requirement that the charge sheet must be signed by a police officer does not exclude the 

authority of a law officer, who is exercising the powers of the Attorney- General to sign a charge 

sheet intended for use in a magistrate’s Court. See the case of THE STATE VS OKPEGBORO36 

This method of bringing an arrested person before a Magistrates’ Court on a charge sheet signed by a 

police officer is the commonest way by which criminal proceedings are instituted in the 

Magistrates’ Courts in Southern States of Nigeria. 

2. By laying a complaint before Magistrate 

Criminal proceedings may also be instituted upon a complaint whether or not on oath before a 

Magistrate in the Southern States, alleging that any person has committed an offence.37 

The Magistrate must have authority to compel the attendance of the alleged offender for his trial. 

In other words, a complaint can only be validly laid in respect of an alleged offender in respect of 

who the Magistrate can issue either a summons or a warrant of arrest. The complaint must also 

include an application in the prescribed form (on oath) for the issue of either a summons or a 

warrant of arrest.38 

Furthermore, some statutes may prescribe those who can lawfully lay a complaint in respect of 

certain offences. In such cases, only the particular person or authority that is so prescribed can 

consent to or validly institute criminal proceedings in a Magistrate Court by complaint. 

A complaint is defined in Section 2(1) of the C.P.A. to mean: 

“The allegation that any named person has committed an offence made before a 

Magistrate for the purpose of moving him to issue process under this Act”. 

Under Section 60(3) of the C.P.A, a complaint may be made by the complainant in person or by 

a legal practitioner representing him. Except where the law which creates an offence requires it, 

a complaint can be made orally. Therefore, a complaint can be made in writing or orally. 

However, where a complaint requires that a warrant of arrest be issued against the defendant, 

then such a complaint must be on oath.39 

Where a complaint discloses facts which constitute a criminal offence, the Court shall issue a 

summon or warrant of arrest and try the alleged offender. If the court refuses to entertain the 

complaint, the complainant can apply for an order of mandamus to compel the court to entertain 

the complaint.40 

Therefore, in the Southern States; 

i. Police officers may draft and sign charges in Magistrates’ Courts  by  virtue of Section 78(b) 

of the C.P.A. See also the CPL of the various States. 

ii. A Law officer may also draft and sign charges in the Magistrates’ Courts provided the 

Attorney-General delegates such power to him. 

iii. Police officers, Law officers or private persons may also lay a complaint before a 
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Magistrate alleging that any person has committed an offence. 
 

4.3 ARRAIGNMENT 

Arraignment is the process of bringing a defendant to court in order to formally accuse them of a 

crime or crimes. Arraignment ignites criminal trial, which in a successful prosecution end with a 

sentence. When a defendant appears in court, the First Information Report or charge, or 

complaint shall be read to him to his understanding and satisfaction of the Court in the language 

he understands. He shall therefore be asked if he understands the FIR, charge or complaint. His 

plea is thereafter taken where the criminal proceeding was instituted by charge or complaint 

under the CPC, CPL or CPA. Where it was instituted by First Information Report, the defendant 

is asked if the allegation is true or false. 

The trial commences with the plea of the defendant. Section 36(6) of the Constitution of Federal 

Republic of Nigeria 1999 outlines the requirement of an arraignment proceedings. In 

LUFADEJU VS JOHNSON42, the Supreme Court per Tobi & Onnoghen J. J.S.C, dealt 

extensively with the distinction between an arraignment and remand proceedings. In the case of 

ADIO VS STATE (1986) 6 SC 119, the Supreme Court held that a criminal proceeding is 

commenced once the accused person was accorded his fundamental right to fair hearing within a 

reasonable time. Time only begins to run from the moment of plea. Section 215 of the CPA 

provides that: 

“The person to be tried upon any charge or information shall be placed before 

the court unfettered unless the court shall see cause otherwise to order, and the 

charge or information shall be read over and explained to him to the satisfaction 

of the court by the Registrar or other officer of the court and such person shall 

be called upon to plead instantly thereto, unless where the person is entitled to 

service of a copy of the information he objects to, the want of such service and 

the court finds that he has not been duly served therewith”. 

Whenever the defendant appears in court, the charge or F.I.R as the case may be will be read to 

the hearing and understanding of the defendant. Thereupon, the trial Magistrate or Judge must 

observe the following procedure: 

i. the charge must be read to the defendant and explained to him in the language he 

understands. 

ii. the trial judge must be satisfied that the defendant understands the charge. 

iii. the defendant must be asked to plead and his plea must be recorded. 

Whatever the defendant says in answer to that question is carefully recorded by the court which 

at that stage is focused on discovering whether the defendant admits the facts alleged against 

him. If he does not, the Court will then find out the nature of his defence. The defendant need 

only answer “the information is true or it is not true” or “I did not do it” or “I have a defence” 

and cannot be pressed to give further details. 

After this answer, the court then considers whether, the defendant has clearly admitted facts 

which constitute the offence alleged. Note that summary trial procedure is adopted by the court 
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only in respect of minor offences, otherwise termed as misdemeanors.43 If the court finds the 

defendant guilty, it will be so pronounced and conviction follows before the sentencing 

procedure. 
 

5.0 SUMMARY TRIAL IN THE MAGISTRATE COURTS 

Summary trials are the trials that are conducted quickly and with the simplified procedure of 

recording the trials. The principle of the summary trial is based on the legal maxim, “justice 

deferred, justice denied”. The proceedings must in all cases be conducted with care and caution. A 

summary hearing implies that the case will be heard and dismissed immediately. Such a hearing 

is not available for cases that are complicated and require a lengthy process of investigation. 

Access to summary trial, even in small cases, prevents a miscarriage of justice, which would 

otherwise have taken years to complete the process. 

 

5.1 THE PURPOSE OF SHORT TRIAL PROCEDURE 

The object of short trial procedure is to allow convictions of persons accused of petty offences 

without the necessity of calling evidence. It is suitable for minor offences not meriting serious 

punishments. Examples of where this procedure might be adopted are in cases of minor traffic 

infringements, breaches of peace or minor assaults and other offences of a minor nature.44 

Unfortunately, in practice Magistrates and Area Court judges adopt it as a routine procedure for 

all kinds of offences notwithstanding the gravity of such offences. When the procedure is used in 

serious offences such as causing death by dangerous driving, theft, criminal breach of trust, 

forgery, receiving stolen property et al, the result of which is that either the offender receives 

inadequate punishment or limited punishment, the order made under Section 157(2) of the 

Criminal Procedure Code is flouted in a bid to impose a considerable punishment. Consequently, 

the indiscriminate use of this procedure has attracted a lot of public outcry to the effect that the 

punishments meted out to the offender in such serious offences do not act as a deterrent to 

offenders as well as other prospective offenders, thereby encouraging more crime in the society. 

In LAFIA VS COMMISSIONER OF POLICE45 the appellant appealed against his conviction 

of possession of Indian hemp contrary to the Indian Hemp Decree. He was tried and convicted 

under the summary procedure in Sections 156 and 157 of the Criminal Procedure Code. His 

ground of appeal was that the proper procedure was not adopted. The appellate Court held that: 

i. The summary procedure provided by Section 156 and 157 of the Criminal Procedure Code 

is a general rule, inappropriate to the disposal of accusations of grave crime such as 

possession of Indian Hemp offences; and 

ii. In addition, the procedure is wholly inappropriate to hemp cases owing to the provision 

of the Criminal Procedure (Punishment On Summary Conviction Order 1966). 

Therefore, Magistrates should always be mindful of the purpose of this procedure and should 

proceed to take evidence in such serious offences even when the accused admits the offence 

against him, so that at the end of the trial, the appropriate punishment the accused deserves shall 

be meted on him. 
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Again, where a Magistrate proceeds to full trial but is still unable to impose an adequate 

punishment in view of his limited power of punishment under Sections 15 to 18 of the Criminal 

Procedure Code, the Criminal Procedure Act and Criminal Procedure Laws of the various States, 

he may after conviction, send the accused to the Court having necessary powers of punishment 

or to the High Court for sentence.46 Meanwhile, he cannot adopt this procedure after a short 

summary conviction under section 157 of the Code.47 

Thus, a Magistrate cannot be justified in imposing the limited sentence under Section 157(2) of 

the Criminal Procedure Code when the offence is a serious one and warrants more severe 

punishment, merely on the ground that the accused expressly admitted the offences or that he has 

no other option. The Magistrate has an option in the circumstance not to convict on admission of 

such offence but to call for evidence and proceed to a full trial. 

In GARBA VS COMMISSIONER OF POLICE48, Sanusi J.C.A, pointed out that is not always 

necessary for a court that is allowed to adopt short trial procedure to adopt it whenever an 

accused person admit committing the offence against him, as the court still has the liberty to 

order the prosecution to lead evidence to prove the allegation against the accused, especially 

where the offence is a serious one. 

Similarly, in MAMAN SOKOTO VS COMMISSIONER OF POLICE49, Reed, S.P.J. stated 

that under Section 157(1) of the Criminal Procedure Code, the accused person is convicted if he 

admits facts constituting an offence which in the opinion of the Court is not of a serious nature 

and can be punished adequately within the maximum sentence or fine specified in the order-in-

council. But if the accused does not admit the facts or, although he admits them, the Magistrate 

thinks that the offence is of serious a nature that greater punishment may be necessary, then the 

Court shall proceed to take evidence as required by Section 158(1) of the Criminal Procedure 

Code. 

 

5.2 TYPES OF SUMMARY TRIAL PROCEDURES 

The summary trial procedures conducted in the Magistrate Court has worked well in two types 

of procedure. These are: 

1. The short summary trial procedure 

2. The ordinary/regular summary trial procedure. 
 

5.3 THE SHORT SUMMARY TRIAL PROCEDURE 

The short summary trial procedure is normally adopted in trials of non-capital offences and 

when the defendant voluntarily and freely pleads guilty upon reading the charge or FIR. The 

defendant is placed before the Court unfettered. 

When the defendant is brought before the Court, the particulars of the offence of which he is 

accused as contained in the FIR or charge shall be read and explained to him in English 

language or in the language he understands if he does not speak English. He shall be asked if he 

has any cause to show why he should not be convicted.50 

If the defendant admits that he has committed the offence of which he is accused, his admission 
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shall be recorded as nearly as possible in the words used by him. He will then be asked if he has 

cause to show why he should not be convicted and if he shows no sufficient cause why he should 

not be convicted, the Court may convict him accordingly, and in that case, it shall not be 

necessary to frame a normal charge. This is the short summary trial procedure. 
 

5.4 THE ORDINARY/REGULAR SUMMARY TRIAL PROCEDURE 

If the defendant shows cause why he should not be convicted or if he does not admit the truth of 

the allegation against him as contained in the F.I.R., or if the Court decides not to convict the 

defendant under Section 157 of the Criminal Procedure Code, the Court shall proceed to hear the 

complaint, if any, and take all such evidence as may be produced in support of the prosecution. 

This is the longer or ordinary summary trial procedure. It is a system of criminal trial in the lower 

courts and even in the superior Courts with some differences. The procedure under the C.P.A. or 

C.P.L where an accused is arraigned on a charge is different from the procedure under the CPC 

where the charge is drafted by the Court upon establishment of prima facie case predicated upon 

the evidence adduced by the prosecution witnesses and exhibits tendered. In other words, the 

charge is drafted after taking evidence of the prosecution witnesses where the Court considers 

that a prima facie case has been made out by such evidence. See OKEKE VS STATE51. 

It must be noted that prima facie case that calls for drafting a charge against a defendant is 

different from and short of proof beyond reasonable doubt52. 
 

5.5 DISSIMILARITIES BETWEEN SHORT AND ORDINARY/REGULAR 

SUMMARY TRIAL PROCEDURE 

Short summary trial procedure is simple, while the ordinary/regular summary trial procedure is 

complex. In short summary trial, the procedure is short, while in ordinary/regular summary trial, 

it is full-fledged. In short summary trial, the object is to avoid wastage of time but not to defeat 

the ends of justice. The complainant and defendant both have their rights which are accorded to 

them by law and those rights are to be respected and fully protected without causing a denial of 

the right of each party. 
 

5.6 SIMILARITIES BETWEEN SHORT AND ORDINARY/REGULAR SUMMARY 

TRIAL PROCEDURE 

In both, the defendant is examined. In both, the record is maintained. In both, the order is 

announced or pronounced. In both, the competent Magistrate conducts the proceedings. In both 

kind of trial, reason for the findings are to be given. The provisions of Sections 346 and 347 of 

the Kogi State ACJL 2017 and Section 350(1) of ACJA 2015 and the equivalent under the CPA 

and CPL are applicable to summary trials generally. 

In both trials, illegality vitiates the whole trial but irregularity does not. 

 

6.0 APPLICABILITY OF SHORT SUMMARY TRIAL OFFENCES TO OFFENCES 

CREATED BY OTHER LAWS 

The short trial procedure is also applicable when trying offences created by other laws other 
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than the Penal Code Act or Law; such as, Customs and Excise Management Act, Pharmacy Act, 

Abuja Environment Protection Board Act, Road Traffic Act, Indian Hemp Act, Federal Road 

Safety Commission Establishment Act and so on. In other words, the procedure is not affected 

by Decrees or any other Laws. This is illustrated in the case of BOARD OF EXCISE VS 

GARBA KATSINA & ORS53. In that case the appellants were convicted in the Chief 

Magistrates Court Kano, in proceedings under Section 157 of the Criminal Procedure Code on 

an information of being in possession of 220,000 foreign cigarettes upon which duty was 

payable but had not been paid. They admitted the information and the Chief Magistrate 

sentenced each to a fine of N14,000.00 or three year imprisonment. By Northern Nigeria Legal 

Notice No. 62 of 1966, a Chief Magistrate was given powers to inflict a maximum penalty of two 

years imprisonment and N400.00 fine on conviction under proceedings in Section 157 of the 

Criminal Procedure Code. On appeal, the first ground was that the Magistrate exceeded his 

jurisdiction by imposing N14,000.00 or three years in default in proceedings under Section 157 

of the Criminal Procedure Code. The Respondent’s counsel argued that Custom and Excise 

Management Act 1958 as amended by Decree 85 of 1966 gives a Magistrate power to a sentence 

to the full amount provided in the Act. 

The High Court, Per Jones, S.P.J; allowing the appeal held: 

i. That the Chief Magistrate exceeded his powers by using the short form of summary trial 

in Section 157 Criminal Procedure Code and then fining the accused persons in excess 

of the maximum fine allowed by the order made under Section 157(2) Criminal 

Procedure Code. 

ii. That although the Custom and Excise Management Act 1958 as amended by Decree 85 

of 1961, gives a Magistrate jurisdiction to try all offences under that Act and impose the 

full penalties in summary trial; the imposition of the full penalties does not apply in the 

short summary trial proceedings; 

iii. That if the Court is of the opinion that an offender cannot be adequately punished by 

that maximum sentence under Section 157(2), then the Court must proceed to the 

longer summary trial proceedings; and 

iv. That the decree does not affect the choice of proceedings. 

Meanwhile, to sustain a summary conviction under this proceeding, the provisions of Sections 

156 and 157 of the Criminal Procedure Code must be strictly complied with. 

The requirements under Section 156 are that: 

i. The particulars of the offence must be stated to the accused; 

ii. He must understand the particulars; 

iii. He must be asked to show cause why he should not be convicted.  

The requirements under Section 157 are that: 

i. The accused admits committing the offence; 

ii. His admission is recorded as nearly as possible in the words used by the accused; and 

iii. If he shows no cause why he should not be convicted, the Court may convict him. 
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In the case of HALILU VS COMMISSIONER OF POLICE54, the Court held that Sections 156 

and 157 of the Criminal Procedure Code permits conviction without hearing evidence or 

framing a charge only if: 

i. The particulars of the offence are stated to the accused; 

ii. The accused is asked if he has any cause to show why he should not be convicted; 

iii. The accused admits that he has committed the ingredients of the offence; and 

iv. Shows no sufficient cause why he should not be convicted. 

Now, it is pertinent to consider this short trial procedure in greater details starting from the 

moment the defendant appears in Court to the moment he is summarily convicted and sentenced.  

 

6.1 PROCEDURE 

STAGE I: POWER OF COURT ON RECEIVING FIRST INFORMATION REPORT 

(F.I.R) OR COMPLAINT 

During the course of the police investigation, if any, the First Information Report would have 

reached the Court55. On receipt of the report the Court shall either: 

a. Direct that the police shall proceed with the investigation; 

b. If it thinks fit, proceed to hold an inquiry into or otherwise deal with the case in any 

other manner as provided in Chapter XV of the Criminal Procedure Code.56 

In other words, the Court will take cognizance of the offence as contained in the FIR. That is, it 

will take judicial notice of the accusation of the offence against the accused person. If the 

suspect is under arrest, it is most convenient to bring him before the Court with the First 

Information Report so that the Court may in open court read to him the allegations made against 

him and either remand him in custody pending further inquiries or grant him bail. 

The court normally orders the police to proceed with the investigation whenever it is doubtful 

whether the information discloses an offence or when it is reported to the court that the 

investigation is not completed or for any other reasons the court thinks it is necessary.57 

The very fact that a case was not properly investigated does not stop the court from taking 

cognizance of the offence. In the case of PUBLIC PROSECUTOR VS KANAKA RAO58, it was 

held that an illegal investigation does not prohibit a court from taking cognizance of an offence 

on the report of a police officer based upon such illegal investigation. 
 

Stage II: OPENING STATEMENT BY THE PROSECUTOR 

After the announcement of appearances of the prosecutor and the Counsel (if any), representing 

the defendant, the prosecutor will normally inform the Court of the fresh First Information 

Report before the Court, the nature of the offence or offences alleged against the defendant and 

the Section or Sections of the Law allegedly contravened. He would also inform the Court the 

particular language the defendant speaks and understands. This will enable the Court to make an 

arrangement for the provision of an interpreter to the defendant, if he does not understand 

English Language. He may finally urge the court that the contents of the First Information 
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Report be stated to the defendant. 

On the authority of the police officer to prosecute a case before a Magistrate’s Court, it was held in 

OLUSEMO VS COMMISSIONER OF POLICE59, that by virtue of Section 23 of the Police 

Act, any police officer may conduct in person all proceedings before any Court in Nigeria, 

subject to the powers of the Attorney General of the Federation. 

Pursuant to Section 104(2) and 106 of the Administration of Criminal Justice Act 2015 which is 

in parimateria with Section 102(3) and 104 of the Kogi State Administration of Criminal Justice 

Law 2017, it appears that lay police prosecutors may initiate criminal proceedings but are not 

empowered to prosecute same before the Magistrate’s Courts in contemporary times. See the 

various Administration of Criminal Justice Law of the States in Nigeria. See also Section 23 of 

the Police Act 2020. Invariably, only police prosecutors who are called to Bar and enrolled at the 

Supreme Court are qualified or authorized to prosecute. 
 

Stage III: THE PARTICULARS OF THE OFFENCE SHALL BE STATED TO THE 

DEFENDANT 

By Section 156 of the Criminal Procedure Code, when a defendant appears or is brought before 

the Court, the particulars of the offence of which he is accused shall be stated to him. This is 

usually done in open court by either the Registrar or Clerk or any officer of the Court. If the 

defendant does not understand the language of the Court, which is English, he will be provided 

with an interpreter. This is in consonance with the provision of Section 36(6)(e) of the 

Constitution of the Federal Republic of Nigeria 1999, which provides that, “every person who is 

charged with a criminal offence shall be entitled to have, without payment, the assistance of 

an interpreter if he cannot understand the language used at the trial of the offence”. A 

similar provision is also contained in Section 241 of the Criminal Procedure Code. See BOARD 

OF CUSTOMS & EXCISE VS GARBA KATSINA & ANOR.60 

When an interpreter is provided, he must be bound on oath or by solemn affirmation to interpret 

the proceedings truly and correctly and to the best of his ability61. The Court must record the 

name of the interpreter, the language which and in which he interprets in compliance with 

Section 242(2) of the Criminal Procedure Code. 

An interpreter should interpret whatever is said immediately it is said, sentence by sentence. He 

should not wait until everything has been said and then state what he remembers of it or what he 

thinks it was but he should interpret the whole and every part of it, piece by piece and sentence 

by sentence. It is in that way that the court should attempt to have the information explained to 

the defendant.62 

Meanwhile, if the Registrar or the Clerk of the Court or such officer of the Court could not read 

out the contents of the First Information Report clearly to the defendant, the police officer who 

brought the First Information Report should be called upon for an assistance, bearing in mind 

that most First Information Report are couched in an illegible and inelegant manner. The 

Magistrate is also to take all necessary steps to ensure that the particulars of the offence are fully 

stated and explained to the defendant in non-technical language. If the facts alleged appear to be 

complicated or for any other reason the Magistrate thinks fit, he may call upon the police 
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prosecutor to state the summary of the case and may then give directions to him in accordance 

with the provisions of Sections 144 and 145 of the Criminal Procedure Code. 

The particulars of the offence must not only be clearly explained to the defendant but must also 

be such as to disclose an offence. In other words, all the ingredients of an offence must be 

complete in the facts recorded in the First Information Report or complaint, so that if those facts 

be admitted by the defendant, the Magistrate could be justified in summarily convicting him of 

the offence so disclosed. If the particulars do not disclose an offence, then any admission by the 

defendant for such particulars cannot constitute an admission to the commission of an offence 

and any conviction based upon the admission is bound to be set aside. It was held in ALI SHEHU 

VS COMMISSIONER OF POLICE (SUPRA) that “to sustain a summary conviction under 

Section 157 Criminal Procedure Code, the First Information Report must disclose an offence, 

all the ingredients of which must also be present”. See also ELDRISU VS COMMISSIONER 

OF POLICE63. 

However, if the First Information Report does not contain the full particulars of the offence 

alleged, that should not be a reason to strike out the First Information Report or throw it away. 

In such circumstance, the Magistrate should proceed to take evidence from the prosecution. It 

should be noted that the implication of the insufficiency of particulars of the offence in the First 

Information Report is that the Defendant cannot be convicted on it even if he admits the offence 

alleged therein, but that does not render the First Information Report defective.64 

The reason is that by Section 118(1)(a) of the Criminal Procedure Code at the time the FIR is 

being brought to the Court and cognizance of it is taken by the Court, the investigation is still on 

and it is being expected that in the course of trial, the police would have collected some material 

information which will supplement any inadequacy in the First Information Report. See BOYI 

VS COMMISSIONER OF POLICE65 and the Indian case of DINESH HARAKCHAND 

SANKLA VS KURLON66. 

The First Information Report must disclose clearly the venue where the offence is alleged to 

have been committed to enable the Magistrate determine his territorial jurisdiction. For instance, 

in the Federal Capital Territory, Abuja, most people working or carrying on their business 

therein are living at the neighbouring States and the risk of a Magistrate assuming jurisdiction in 

a case where he has no territorial jurisdiction is very high. In ONWUCHEKWE & 2 ORS VS 

COMMISSIONER OF POLICE67, the appellants were brought before the Chief Magistrate’s 

Court Wuse, Federal Capital Territory, Abuja, for an offence of receiving stolen property. The 

First Information Report read that the accused persons at Jibrin Bala Street Suleja and Mpape 

Village received 40 pieces of street lamps and Garden lamps valued N696,000.00, properties of 

A.E.G. Company Plc. The accused persons were convicted of the offence and sentenced 

accordingly. 

On appeal, the High Court held as follows:  

“On a thorough look at the F.I.R, we find that the venue of the offence is not 

disclosed. The location of A.E.G Company Plc who owned the stolen property 

was not disclosed. We cannot therefore say with any certainty that A.E.G. 

Company Plc is within the F.C.T. or that the offence of receiving stolen property 
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was committed within the F.C.T. if the offence was committed at Suleja (which 

is in Niger State) a Magistrate of the F.C.T. has no jurisdiction to try the case. 

We agree that the learned Chief Magistrate had no territorial jurisdiction over 

the case. this renders the trial a nullity.” 

With due respect to the Court in the above case, it is hereby submitted that Section 135 of the 

Criminal Procedure Code provides that “when it is uncertain in which of several districts an 

offence was wholly or in part committed, the offence may be inquired into or tied by a Court 

having jurisdiction over any of such districts.” The object is to avoid the possibility of conflict 

of jurisdiction and to prevent the defendant successfully objecting to the jurisdiction of a court 

simply because of uncertainty of the exact place where the offence was committed. It therefore 

follows that in ONWUCHEKWE’S case, the defendants could be tried by Magistrates Court in 

Suleja or the Federal Capital Territory, Abuja where Mpape Village is situated. The term district 

is not defined in Section 1 of the Criminal Procedure Code. However, in the definition of “local 

limits of jurisdiction” both Magisterial district and administrative district are mentioned and it is 

submitted that both these meanings attach to them the term as used in Section 135 of the Code. 

Where a person is purported to be charged for an offence without compliance with Section 156 of 

the Criminal Procedure Code, which requires that the particulars of the offence for which he is 

accused be stated to him, then the person in not an accused person and even if he was tried on the 

said charge, the trial is a nullity. For instance, where two persons are alleged to have committed 

an offence in a First Information Report brought before a court, if on arraignment only one is 

present and the particulars of the First Information Report are stated to him and thereafter the trial 

commences, the other one who never had the contents of the First Information Report stated to 

him cannot later join the proceedings, even if he later gives evidence in the proceedings, he 

cannot be regarded as an accused person and the Court cannot make an order against him. See 

WAMBAI & ANOR VS KANO NATIVE AUTHORITY68. 

Where two persons are arraigned on two separate First Information Report, their cases cannot 

later be consolidated even if their cases are similar. It should be noted that in the absence of 

express provision of a statute, no Court has jurisdiction to consolidate criminal cases. Any Court 

which does so will be exceeding its jurisdiction and the trial will be nullity. Even if it was the 

prosecutor who applied that the two men separately charged should have their cases consolidated 

because the facts were the same, the trial could still be a nullity whether or not there was an 

objection from the defendants. In STATE VS IBIDIRAN,69 it was held that where defendants 

are separately charged, they cannot be tried together. If they are so tried, the joint trial would be 

a nullity. 
 

Stage IV: THE DEFENDANT’S ANSWER TO THE INFORMATION STATED TO HIM 

After the particulars of the offence contained in the First Information Report or complaint had 

been fully stated and explained to the defendant to the satisfaction of the Court, the next step is 

for the defendant to give an answer to the information read to him (which is in form of a plea). It 

does appear the word “Plea” which is a term used after a charge is framed under Section 161 of 

the Criminal Procedure Code is not appropriate at this stage. In COMMISSIONER OF 
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POLICE VS PETER KOLEM,70. 

Jones, J; said: 

“We would also point out that under Section 156 and 157 of the Criminal 

Procedure Code there is no provision for a plea. Accused is asked if he has any 

cause to show why he should not be convicted and his answer (not plea) shall be 

recorded as nearly as possible in the words used by him”. 

Similarly, Ndajiwo, C.J., pointed out in the case of UMARU VS COMMISSIONER OF 

POLICE71, that Sections 156 and 157 of the Criminal Procedure Code make no provision for the 

plea of the defendant but his admission shall be likened to a plea under Section 187 of the 

Criminal Procedure Code. 

Again, Section 156 of the Criminal Procedure Code read: 

“When the accused person appears or is brought before the Court the particulars 

of the offence of which he is accused shall be stated to him and he shall be asked 

if he has any cause to show why he should not be convicted.” 

The above Section has been on several occasions criticised on constitutional ground to the effect 

that the very moment the defendant is asked “to show cause why he should not be convicted” 

immediately the particulars of the offence are stated to him, there is the presumption that he is 

already guilty of the offence for which he is arraigned and that the onus is on him to prove the 

contrary. It is also suggested that addressing the defendant in that way tends to remove the 

presumption of innocence constitutionally guaranteed to every accused person72. 

These criticisms cannot be dismissed with a wave of hand. They have some force in them. 

Therefore, to ensure that the accused is not prejudiced in his answer to the information stated to 

him, it is important to have the admission of the accused recorded first, before asking him to 

show cause why he should not be convicted, so that the question would be predicated upon his 

clear and express admission of the offence. That will also forestall the possibility of infringing 

on the provisions of the Constitution of the Federation which is the grund norm and organic law. 

In similar vein, Section 157(1) of the Criminal Procedure Code provides that: 

“if the accused admits that he has committed the offence of which he is accused 

his admission shall be recorded as nearly as possible in the words used by him 

and if he shows no sufficient cause why he should not be convicted the Court 

may convict him accordingly, and in that case, it shall not be necessary to frame 

a formal charge”. 

See generally Sections 346-354 of the Kogi State Administration of Criminal Justice Law 2017, 

Sections 348-356 of the Administration of Criminal Justice Act 2015. 

Section 157(1) of the Criminal Procedure Code clearly gives an accused double assurance of his 

voluntarily admission of guilt: 

a. The first is when he admits the truth of the information; and 

b. The second is when he says he has no cause to show why he should not be convicted. 

Therefore, a defendant tried under the short trial procedure is given an opportunity to change his 
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mind or present any defence at the stage of showing cause why he should not be convicted. In 

other words, it is only when the defendant admits guilt at these two stages that he may properly 

be convicted under short trial procedure73. See the case of DAFAR VS COMMISSIONER OF 

POLICE74. 
 

A. WHEN THE DEFENDANT ADMITS THE TRUTH OF THE INFORMATION 

As soon as the particulars of the offence or offences are read out and explained to the defendant, 

the court shall ask him whether he understands the nature of the information against him. If they 

are two or more defendants, the Court shall call each by his name while he is standing in the 

dock and put questions to him. The names of the defendants are usually written on the file of the 

case from where the Magistrate can call their names. There should be no blanket question to all 

the defendants. They will be taken one after another and the exact words of the reply of each of 

them shall be recorded separately as nearly as possible in the words used by him. That will often 

give the Court an idea of the defendant’s defence, or if he admits the offence, or any mitigating 

circumstances. If after putting the question to the defendant, and he says he did not understand it 

clearly, then the interpreter shall again interpret and explain the contents of the First Information 

Report until he says he understands. If the Court is satisfied that the defendant clearly 

understands the nature of the information against him, it may be so recorded, to wit: 
 

“The First Information Report has been stated and fully explained to the 

defendant to his understanding and to the satisfaction of the court”. 

However, in JEROME AKPAN VS STATE75 the Supreme Court held that “it is a good practice 

for trial Courts to record that the charge (First information Report) was read and fully 

explained to the accused to the satisfaction of the Court but the failure to so record will not 

render the trial a nullity”. 

Thereafter, the defendant will then proceed to give an answer by admitting or denying the 

information. The questions and answer may appear as follows: 

1. Court to defendant: Do you understand the nature of the information against you? 

Defendant: Yes, I understand. 

2. The defendant shall then be asked again: is the information true or false? 

This communication between the Court and the defendant must be recorded to reflect the 

admission of the defendant in his own words. Section 157 of the Criminal Procedure Code 

requires that the admission of the defendant shall be recorded as nearly as possible in the words 

used by him. See the case of TAUNA JOHN VS COMMISSIONER OF POLICE76. 

It should be noted that the words “Guilty” or “Not Guilty” shall not be used at this stage of the 

proceedings. They are words used in a plea to a charge under Section 161 of the Criminal 

Procedure Code. The First Information Report is not a charge and therefore they are 

inappropriate under short trial procedure. 

The defendant’s answer envisages six possibilities, that is to say: 

i. That the information is true; or 
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ii. That it is false; or 

iii. He may proceed to give explanation; or 

iv. He may keep mute, refusing to say anything; or 

v. He may plead autrefois convict or autrefois acquit; or 

vi. He may be unfit to plead (unsound mind). 

In case (i), where he says the information is true, the Magistrate may proceed with the short trial 

procedure. 

In case (ii), where he says the information is false, the Magistrate shall proceed to take evidence 

from the prosecution. In certain cases, the defendant after denying the information against him 

would later ask the Court to allow him change his answers to the information read to him. In 

such case, the court may allow him to do so especially if he is doing so out of his own free-will. 

It was held in the case of INSPECTOR-GENERAL OF POLICE VS IGHOROJI77 that a court 

has discretion to allow a plea to be withdrawn at any time before judgment. 

In case (iii), where he proceeds to give explanation, if the explanation amounts to an express or 

clear admission of the ingredients of the offence, the court may proceed with the short 

procedure. But if the explanation appears to deny responsibility or suggests any slightest defence 

or explains the facts in any other way; then the Magistrate shall proceed to take evidence as 

there is no admission. See ALECHENU VS COMMISSIONER OF POLICE78 

In case (iv), where he keeps mute, the Magistrate in such circumstance, will record for a 

defendant that he does not admit the offence and proceed to take evidence. Where the defendant 

fails to give any answer or keep mute, it should not be treated as an admission. In ACHIMUGU 

VS COMMISSIONER OF POLICE79, the court held that where an accused person has given 

no answer to a particular offence or kept mute, it should not be treated as an admission, rather 

evidence should be heard on that particular offence. 

In case (v), where he pleads autrefois convict or autrefois acquit, the Magistrate will require the 

defendant to produce the original record or certified true copy of the previous conviction or 

acquittal. If it is shown that the defendant has previously been tried by a competent Court for the 

same offence brought against him in the subsequent proceedings and has been acquitted or 

convicted in the earlier proceedings, he shall be discharged forthwith.80 In other words, the 

offence for which the defendant was previously convicted or acquitted must be similar or of the 

same nature with the one he is presently arraigned.81 

Note, however, that there is no acquittal or conviction where the police terminates an 

investigation without proceedings in Court82, or the Court refuses to proceed after hearing the 

complaint83, or where a court discharges the defendant hearing the prosecution evidence or 

without calling upon him to plead84, or where a person has been first acquitted or convicted by a 

Court which was not competent to try the offence with which the defendant was charged85, or 

where the acquittal or conviction has been set aside and a retrial ordered by a Superior Court; or 

where the earlier proceedings are a nullity. In other words, for there to have been a conviction or 

acquittal (apart from conviction under Section 157 of the Criminal Procedure Code) there must 

have been a trial and this presupposes that a charge has been preferred by the Court and, the 
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defendant made a plea and had opportunity to defend and that the Court had proceeded to 

judgment. Where an offence has been compounded, there has been an acquittal and further 

proceedings cannot be taken.86 

Where the record of the previous conviction or acquittal is not with the accused person in the 

Court, the Magistrate will adjourn the case and give him reasonable opportunity to produce 

same. See ILIM VS TIV L.A. POLICE (1969) ALL N.L.R 642. 

A previous acquittal or conviction may be pleaded at any stage of the trial but it does not include 

the period after the Court has adjourned to consider its decision.87 

In case (vi), where he is unfit to plead, the Magistrate shall proceed to investigate the fact of 

such unsoundness of mind88 and order the defendant to be remanded under observation for a 

medical report unless it is satisfied that the defendant is fit. Once a medical report has been 

received that the defendant is fit to plead, the Magistrate must proceed with the trial,89 unless it 

is satisfied that the defendant is unfit; the burden of proving which lie on the person alleging it. 

Where the Court has decided that the defendant is incapable of taking his plea, there are various 

courses open to it after the adjournment of the trial or inquiry. Where the offence is not 

punishable with death, the Court may in its discretion release the defendant on sufficient 

security to guardians on their giving sufficient security that he shall be properly taken care of 

and shall be prevented from doing injury to himself or other persons and for his appearance when 

required before the Court or such officer as the Court appoints in that behalf.90 

The unsoundness of mind in this circumstance is such that could render the defendant unfit or 

incapable of taking his plea or making his defence.91 

 

 

6.2 WHEN THE DEFENDANT SAYS THE ‘INFORMATION IS TRUE’ 

It is important to stress that “the information is true” or “it is true” or “I committed the offence”, 

there is nothing sacrosanct in this expression. The Court should not immediately take it to mean 

that the defendant has admitted the offence. Before the Magistrate attaches any weight to these 

words of admission, he must first of all satisfy himself that the defendant understands the 

allegations made against him and if he purports to admit the offence, that he in fact admits every 

ingredient of it. Thus, the language of the defendant in admitting the truth of the information 

must indicate a free and voluntary admission of all the ingredients of the offence. 

Where the defendant, especially the illiterate one answers that “the information is true” or “it is true” 

or “I committed the offence”, it is advisable to put further questions to him which will enable 

him to give little explanation from which the Court will determine whether or not he is really 

admitting the ingredients of the offence, such question as: 

“what did you do” or “what happened”. 

In most cases, his explanation would suggest a total denial or defence to the case against him 

even though he earlier said the information is true. In such a case, the Court will require 

evidence to be called. 

To that effect, a Magistrate who is in the habit of convicting an illiterate defendant merely 
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because he says “the information is true” or “it is true” or “I committed the offence” without more to 

the information read to him would be sending a lot of innocent persons to jail. This calls for a 

greater caution on the side of the Magistrate bearing in mind the Roman maxim: “that is better 

for a guilty person to go unpunished than to allow an innocent one to be punished” See ALI 

SHEHU VS COP92 and YAHAYA VS COP.93 

Therefore, it must be emphasized that Section 157(1) of the CPC allows a summary conviction 

only where there is a clear admission of guilt by a defendant. In other words, where there is no 

clear admission of guilt by the defendant, any conviction premised on such short trial procedure 

will not stand. 

If any amendment is made in the First Information Report after the defendant had given his 

answer, the particulars of the offence shall be re-read and explained to the defendant afresh for 

him to respond to it. See ONWUCHEKWE & ANOR VS COP94 

Where there are two or more offences contained in the FIR and the accused admits one and denies 

others, the Court may proceed to take evidence. It is not mandatory that an accused must be 

convicted on his admission at this stage of the proceeding. The Court may decide not to convict 

and proceed to take evidence under Section 158 of the Code, bearing in mind that most of the 

offences contained in the FIR arise from the same act or similar transaction. Therefore, convicting 

and sentencing the accused on the one admitted and still proceeding with the trial of others will 

lead to a situation where the accused may be punished twice for the same act which has been 

held to be undesirable. In WILSON VS THE QUEEN,95 the Court held that to convict and 

sentence on both counts or offences is tantamount to convicting and punishing twice for the same 

act even though the terms of imprisonment are ordered to run concurrently. 

Again, even where the defendant says that he admits the three offences, it will still be unsafe to 

convict him of all the offences. Reason being that the bare statement in the First Information 

Report can hardly constitute the ingredients of each of the three offences; which must be 

specifically admitted by the defendant before conviction. 

It is submitted that where there is no clear cut admission of ingredients of all the offences 

contained in the First Information Report, it is most desirable for the Court to proceed to take 

evidence from the prosecution, so that if there are prima facie cases of all or any of the offences 

or any other offence disclosed in evidence before the Court, it shall be accordingly charged 

against the defendant. 
 

THE OPTION OPEN TO THE PROSECUTION ON THE DEFENDANT’S ADMISSION 

When the answer or response of the defendant to the First Information Report remains that he 

committed the offence and the Magistrate satisfies himself that the defendant understood the 

ingredients of the offence before the admission, then he will tell the prosecutor that the 

defendant has admitted the information against him. The prosecution in this circumstance has 

two options, to wit: 

a. He may ask the Court to try the defendant summarily under Section 157(1) of the 

Criminal Procedure Code using short trial procedure; or 

b. He may ask the Court to proceed to a full trial, having regard to the seriousness of the 
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offence, the defendant’s criminal record or antecedent and may proceed to call witnesses 

or give evidence, or ask for a date to do so. 

See COP VS EMMANUEL ANTHONY96 

The purpose of (b) above is that the police at that stage of the proceeding might have the 

information regarding the defendant’s criminal record or antecedent or that the offence is a serious 

one which may warrant more severe punishment than could be imposed under short summary 

conviction. In that wise, proceeding to a full trial will enable the court impose a greater 

punishment than the limited sentence prescribed in an order made under Section 157(2) of the 

Criminal Procedure Code or in appropriate cases forward the case after conviction to the Court 

having the necessary powers to inflict an adequate sentence. In such circumstances, the court 

will normally grant the application for a date to call witnesses. Then, if the court is to try the 

defendant under Section 157(1) of the Criminal Procedure Code, it will proceed to the next 

stage. 
 

6.3 THE DEFENDANT TO SHOW CAUSE WHY HE SHOULD NOT BE CONVICTED 

The defendant having freely admitted the information against him, the next question the 

Magistrate asks him is if he has any cause to show why he should not be convicted. If there are 

two or more defendants, each of them must be separately asked and it shall be so recorded by the 

Court. The exact words of the defendant’s reply to this question should also be recorded. This 

language of the statute (if he has any cause to show why he should not be convicted) must be 

complied with.105 

It is submitted that considering the level of education of the defendants’ before the Magistrate’s Court, 

some of them do not even understand the meaning of the expression to ‘show cause why he 

should not be convicted’. Some of them when asked would be making a statement in mitigation 

of punishment even when they have sufficient cause to show. It is therefore advisable that a 

Magistrate may, in addition to asking the defendant to show cause why he should not be 

convicted, simplify the statement for him to understand it well. 

For example: 

“Do you have anything to tell the Court why you should not be convicted?”   Or 

“Do you have any reason to give why you should not be convicted?” 
 

6.4 PROCEDURE WHERE THE DEFENDANT SHOWS CAUSE WHY HE SHOULD 

NOT BE CONVICTED 

If the defendant show cause or states that he intends to show cause why he should not be 

convicted or his answers suggest a defence of any kind or appears to deny responsibility, the 

trial continues. The prosecution shall be called upon to open its case. in OKPARA VS 

COMMISSIONER OF POLICE98, the appellant appeared before the Senior Magistrates Court 

Otukpo, on a First Information Report alleging against him an offence of Theft contrary to 

section 287 of the penal code. The First Information Report, which alleged that the appellant had 

stolen a car was read out to him in Court, and he said that he understood it. The Court then asked 

if he could show cause why he should not be convicted, to which he replied that the car had been 
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delivered to him by another person. The Court said it was not satisfied with the explanation and 

convicted him of Theft, purportedly acting under Section 157(1) of the CPC. The record of the 

Courts reads thus: 

Court: The First Information Report was read and explained to the accused. 

Accused: I understand 

Court: Can you show cause why you should not be convicted? 

Accused: The vehicle was rescued from me with a boy who was convicted. He gave me 

the vehicle. They brought it to me in Gboko 

Court: I am not satisfied with your plea. The convicted boy said you gave him the 

vehicle. You are therefore summarily convicted under Section 287 of the Penal 

Code in accordance with Section 157 of the Criminal Procedure Code. 

On appeal, the Appellate Court condemned the procedure and held: 

i. That the procedure by which the lower court convicted the appellant was completely 

irregular, in that Section 157(1) of the Criminal Procedure Code only allows such a 

summary conviction where there is a clear admission of guilt. 

ii. That nowhere in the record is it shown that the appellant admitted the offence of theft 

alleged against him, he was placing the responsibility for the theft on somebody said to 

have been already convicted. 

iii. That the accused is never required or compelled by our law to satisfy a Magistrate as 

soon as he is docked that he is innocent of the accusation against him and Section 157 

of the Criminal Procedure Code does not intend that, otherwise, it would be an affront 

to our Constitution. 

iv. That for the Magistrate to tell the accused that “the convicted boy said you gave him the 

vehicle”, amounts to a private inquiry by the Magistrate into another record of proceeding 

not in evidence before him; and 

v. That since the appellant made no such admission, but gave an explanation denying 

responsibility for the theft, the duty of the Magistrate was to take evidence and proceed 

to a full trial. 

The appeal was allowed: 
 

6.5 PROCEDURE WHERE THE DEFENDANT SHOWS NO CAUSE WHY HE 

SHOULD NOT BE CONVICTED 

If the defendant shows no cause why he should not be convicted or has not stated that he intends 

to show cause, the Court must then consider whether the allegations against the Defendant 

disclose the sort of offence of which maximum punishments laid down in the order made under 

Section 157(2) of the Criminal Procedure Code are sufficient. If the Court is satisfied that the 

punishments are sufficient and that the accused has admitted the facts which constitute an 

offence, the court may then convict without framing a formal charge. 

But if the offence is a serious one, the Court may decide not to convict the defendant, rather he 

proceeds to take evidence. 
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SUMMARY 

Where the defendant admits the offence alleged against him: 

i. If the offence committed by him is a serious one and he shows cause why he should not 

be convicted or he intends to show cause, the trial should go on; or 

ii. If the offence committed by him is a serious one and he does not show cause why he 

should not be convicted, the court will have to go on with the proceedings, for there is 

no formal plea; or 

iii. If the offence committed by him is a minor one and he does not show cause why he 

should not be convicted, then the short trial may be used by the Court.99 

 

Stage V: CONVICTION 

Before a Magistrate proceeds to convict an accused person, he must ensure that the conditions 

under Sections 156 and 157 of the Criminal Procedure Code have been fully complied with, that 

is to say: 

i. The particulars of the offence must have been stated to the accused; 

ii. He must have understood the particulars; 

iii. He must have admitted committing the offence; 

iv. His admission must have been recorded as nearly as possible in the words used by him; 

v. He must have been asked to show cause why he should not be convicted; and 

vi. He must have shown no cause why he should not be convicted. 

Having complied with the above requirements and same fully reflected in the record of the 

court, then the Magistrate may convict without framing a formal charge. A Magistrate does not 

need proof of any kind before such conviction. 

The Court must always specify the offence and the Section of the law under which the defendant 

is convicted. In other words, conviction must be with reference to a particular Act or Law and 

the record of the conviction should include a reference to the Law and the Section of it in respect 

of which the defendant is convicted. The reason is for one to be able to base on it a future plea of 

autrefois convict under Section 223 of the Criminal Procedure Code. 

The Court does not need to state any reason for such conviction other than those contained in the 

First Information Report. Section 269(1) of the Criminal Procedure Code which requires reasons 

for a decision to be given does not apply under short trial procedure. Section 269(1) provides: 

“Every judgment shall contain the point or points for determination, the 

decision thereon and the reasons for the decision and shall be dated and signed 

or sealed by the Court in open court at the time of pronouncing it.” 

The above Section applies to the Magistrate’s Court only when the Magistrate adopts full 

summary trial procedure of taking evidence from witness, evaluating and appraising such 

evidence and facts and applying the applicable Law to such facts before arriving at its judgment, 

which necessarily require the stating of the reasons for such judgment and conviction of the 
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defendant. This does not apply to a situation where the defendant is tried and convicted upon his 

own admission of the particulars of the offence in the First Information Report with which he 

was arraigned before the Court. See the cases of UMARU VS COP108 and ALECHENU VS 

COP100. 
 

Stage VI: ALLOCUTUS/PREVIOUS CRIMINAL RECORDS 

The purpose of allocutus is to enable the defendant (convict) make a statement on his behalf and 

present any information in mitigation of sentence. The proof of previous criminal records of the 

defendant assist the Court to ascertain the criminal antecedent of the defendant and as to whether 

he is a person of good or bad character. It does appear that both allocutus and proof of criminal 

antecedent of the defendant are not necessarily required under short trial procedure. Thus, their 

application appears superfluous. The reason is that Sections 156, 157 and 164 of the Criminal 

Procedure Code came under Chapter XVI of the Code which is titled “SUMMARY TRIALS”. 

Section 164 of the Criminal Procedure Code applies where a charge has been framed. The only 

circumstances when a charge will be framed under Chapter XVI is when evidence has been taken 

and a prima facie case is made out. This is another trial procedure before conviction in addition 

to the clear intention of Section 157 of the Criminal Procedure Code. 

It is therefore submitted that once a Magistrate has satisfied all the necessary conditions under 

Section 156 and 157 of the Criminal Procedure Code before conviction and he thereafter 

convicts, he can go straight to pass sentence on the defendant without any need to call upon the 

defendant to call character witness or ask for a plea in mitigation of punishment or for the 

prosecution to prove previous convictions. 

The object of the provision in Section 164(2) and (3) of the Code is to assist the Court to pass 

appropriate sentence which in the case of a plea in mitigation of punishment and the requirement 

for character evidence is to reduce the sentence that may be imposed by the Court. This object is 

achieved under short trial procedure by the operation of Section 157(2) of the Criminal 

Procedure Code read in conjunction with the Criminal Procedure (punishment on summary 

conviction) Order 1966, which fixed the maximum punishment for all conviction under short 

trial procedure for all grades of Magistrates above which no Magistrate can exceed though the 

sentencing power given to him under the law may be higher or the particular offence for which 

the defendant is convicted provides for more severe punishment. These issues were well 

considered in the case of AGYE VS POLICE101 

 

Stage VII: SENTENCE 

The method of sentencing under short trial procedure particularly where there are several 

offences in the First Information Report is not the same with that required under full summary 

trial where charges have been drafted. In the latter, there must be a separate verdict or sentence on 

each head of charge in which case the sentence may run concurrently or consecutively. In the 

former, there are no separate charges and Section 157 of the Criminal Procedure Code did not 

make such provisions. In other words, Section 157 of the Criminal Procedure Code did not 

provide for separate conviction and sentence in respect of each of the offences mentioned in the 
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First Information Report. See the cases of UMARU VS COP102 and GARBA VS COP103. 

Where a separate sentence on each of the offences is imposed, it may be ordered to run 

concurrently. This is because most of the offences contained in the First Information Report 

arise from one act or similar transaction. It has been held that it is undesirable to impose a 

consecutive sentence on offences which relate to one act or set of facts, because doing so will 

result in giving punishment double punishment for the same offence. See MAKWE VS COP104. 

It is also noteworthy that the sentence imposed must be one recognized by law. That is, it must 

be punishment recognized under the Penal Code or Criminal Procedure Code. See DANJUMA 

VS COP105. In USMAN SANI VS ZARIA NATIVE AUTHORITY106, the court held: 

“The power of Magistrate to impose sentence in relation to convictions under 

Section 156 and 157 of the Criminal Procedure Code is restricted by the 

Criminal Procedure (Punishment on Summary Conviction) Order 1966 (Supra) 

pursuant to Section 157(2) and (3) of the Code which are as follows: 

i. The President (The Governor in the case of a State) may by order 

specify the maximum sentence of imprisonment or the maximum fine 

which any grade or class of Court may impose on a conviction under this 

Section. 

ii. No Court shall exercise any powers under subsection (1) unless an 

order under Section (2) has been made in respect of that grade or class 

of Court.” 

The maximum sentence of imprisonment or fine any grade of Magistrate may impose on a 

conviction under the foregoing section varies from one State to another as well as the Federal 

Capital Territory, Abuja. The Schedule of the Criminal Procedure (Punishment on Summary 

Conviction) Order 1986 for the Federal Capital Territory, Abuja is reproduced below: 

 
FEDERAL CAPITAL TERRITORY PUBLIC 

NOTICE THE CRIMINAL PROCEDURE CODE 

LAW (CAP. 30) 

FEDERAL CAPITAL TERRITORY (APPLICABLE LAWS) DECREE NO. 12 OE 1984 

THE CRIMINAL PROCEDURE (PUNISHMENT ON SUMMARY CONVICTION) ORDER, 

1986 

Date of commencement: 1st June, 1986 

ln exercise of powers conferred by sub-section (2) of Section 157 of the Schedule to the Criminal Procedure Code 

Law and of all other powers enabling him in that behalf, the following order is hereby made by the Minister of 

Federal Capital Territory, Abuja, Nigeria: 

Title and commencement 

1. The Order may be cited as the Criminal Procedure (Punishment on Summary 

Conviction) Order, 1986, and shall come into operation on the 1st day of June, 1986. 

Deletion of Schedule to NNLR No. 62 of 1966 

2. The Schedule to the Criminal Procedure (Punishment on Summary Conviction) Order 

1966 is hereby deleted. 
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3. The Schedule to this Order will replace the Schedule repealed in Section 2 of this Order. 

MADE by the Minister of Federal Capital Territory, Abuja  

this 15th day of September, 1986 

SIGNED 

Air Commodore Hamza Abdullahi Honourable 

Minister, 

Federal Capital Territory, Abuja 

 
SCHEDULE 

Class of Court Maximum Imprisonment Maximum Fine  

Court of Chief Magistrate Grade I  Three Years One Thousand Naira  

Court of Chief Magistrate Grade Il  Three Years One Thousand Naira  

Court of Senior Magistrate Grade I  Thirty Months Six Hundred Naira  

Court of Senior Magistrate Grade II  Two Years Five Hundred Naira  

Court of Magistrate of the 1st Grade  Eighteen Months Four Hundred Naira  

Court of Magistrate of the 2nd Grade  One Year Three Hundred Naira  

Court of Magistrate of the 3rd Grade  Six Months Two Hundred Naira 

Upper Area Court (to include Criminal Two Years Five Hundred Naira  

Upper Area Court) 

Principal Area Court Eighteen Months Four Hundred Naira 

Senior Area Court One Year Three Hundred Naira 

Higher Area Court Nine Months Two Hundred and Fifty Naira 

Area Court Grade I Six Months Two Hundred Naira 

Area Court Grade II Three Months One Hundred Naira. 

 
Any Magistrate who imposes sentence beyond that stipulated in the Order made under Section 

157 (2) of the Code is threading on illegality. In practice, because the punishments specified 

under the order are not severe, many Magistrate flout this procedure with impunity by imposing 

a very high and greater punishment than that prescribed or provided under the Order in a bid to 

meet up with the punishment the defendant deserves. That practice is wrong and such sentence 

will always be set aside on appeal. See the cases of ONWUCHEKWE & ANOR VS COP 

(Supra), HALILU VS COP107 and COMMISSIONER OF POLICE VS EMMANUEL 

ANTHONY108. 
 

7.0 CAUTION AND DISCHARGE 

The power of the Magistrate to “Caution and Discharge” is provided under the Prohibition of 

Offenders Law. Section 68 of the Penal Code provides for punishments for which offenders 

under the Code are liable and subsection (3) provides for the application of the Probation of 

Offenders Law. It must be noted that the Probation of Offenders Law is not retained in the penal 

Code, Cap 532, L.F.N. 1990, applicable to the F.C.T. Abuja. Therefore, a Court in the F.C.T. 

has no power to caution and discharge. 

It is mandatory that a defendant must have been convicted before a Court could act under this 

law to caution and discharge. Any order of caution and discharge made without conviction is a 

nullity. See UZEMBE VS COP109. 
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An order of caution and discharge must not be pronounced by the Court on conviction for an 

offence for which punishment is mandatory. The Law creating an offence may make the 

punishment mandatory or discretionary. It is where the punishment is discretionary that the 

order of caution and discharge can be made. See AGBEGENDE VS ILORIN NATIVE 

AUTHORITY110 and SANI VS COP111. 

Note, however, that the Court may discharge the offender absolutely or conditionally. An 

absolute discharge means that the offender suffers no punishment at all and is deemed not to be a 

conviction for any purpose other than the purposes of the proceedings for which the order is 

made. On the other hand, a conditional discharge is subject to the condition that the offender does 

not commit another offence within the next twelve months. If he does so, he is liable to be 

punished for the offence for which he was conditionally discharged as well as the offence which 

he later commits. Before a court makes any order for a conditional discharge, it must carefully 

explain this position to the offender in ordinary language112. 
 

7.1 THE ORDINARY/REGULAR SUMMARY TRIAL PROCEDURE 

If the defendant shows cause why he should not be convicted or if he does not admit the truth of 

the allegation against him as contained in the First Information Report or if the Court decides 

not to convict the defendant under Section 157 of the Criminal Procedure Code, the Court may 

proceed to hear the complaint if any, and take all such evidence as may be produced in support 

of the prosecution. Similarly, any person who is charged with a criminal offence may plead not 

guilty to the alleged offence. This is the most popular plea in criminal trials. Section 217 C.P.A 

provides as follows: 

“Every person by pleading generally the plea of not guilty shall without further 

form be deemed to have put himself upon his trial.” 

A plea of not guilty is a denial of liability. Consequently, once a defendant pleads not guilty, he 

is deemed to have put himself upon his trial. The burden thereafter will lie on the prosecution to 

establish his guilt beyond reasonable doubt. This is consistent with the presumption of innocence 

in Sections 36(5) of the Constitution of the Federal Republic of Nigeria 1999 and Section 135(1) 

of the Evidence Act 2011. 

This is the longer or ordinary or regular summary trial procedure. The procedure under the CPA 

and CPL where the defendant is arraigned on a charge is different from the procedure under the 

CPC where the charge is drafted by the Court upon establishment of prima facie case predicated 

upon the evidence adduced by the prosecution witnesses and exhibits tendered. In other words, 

the charge is drafted after taking the evidence of prosecution witnesses where the Court 

considers that a prima facie case has been made out by such evidence. See OKEKE VS 

STATE113. 

It must be noted that under ACJA 2015 and the Kogi State ACJL 2017,114 criminal proceedings 

may be instituted in the Magistrate or Area Court by way of charge, or complaint, whether or not 

on oath or upon receiving a First Information Report. See also the Administration of Criminal 

Justice Laws of various States in Nigeria, on the various modes of instituting criminal 

proceedings. It must be noted that prima facie evidence that calls for drafting a charge against 
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the defendant is different from and short of proof beyond reasonable doubt. 
 

7.2 TAKING OF EVIDENCE 

The Court has a duty to ascertain from the complainant the names of any person(s) likely to be 

acquainted with the facts of the case and to give evidence before the Court. It must be noted 

that by virtue of the provision of section 36(6) (b) of the Constitution of Federal Republic of 

Nigeria 1999, Section 348(2) of the Kogi State Administration of Criminal Justice Law 2017 

and 350 (2) of the Administration Criminal Justice Act 2015, the prosecution is duty bound to 

furnish the defendant all materials it intends to rely on at the trial before the commencement of 

the trial. This is a constitutional safeguard irrespective of the Laws of various States. See 

COMMISSIONER OF POLICE VS OKOYE115. 

The defendant shall be given an adequate opportunity to cross-examine the witnesses for the 

prosecution and, if he does so, the prosecution may re-examine them. 

If upon taking all the evidence referred to in Section 158 and making such examination, if any, 

of the accused as may be made in accordance with Section 295, the Court finds that no case 

against the Defendant has been made out which if not rebutted would warrant his conviction, the 

Court shall discharge him.116 I must emphasize that the Magistrate should be properly guided by 

the Evidence Act 2011 while taking evidence. The rules of admissibility of evidence in Nigeria 

is guided by the provisions of the Evidence Act. In the FCT and Kogi State, the provisions of 

Sections 303(1) and 301, respectively guide the submission of no case by the defendant or his 

legal practitioner. 

The Court may discharge the Defendant at any previous stage of the case, if for reasons to be 

recorded by the Court it considers the charge/complaint or First Information Report groundless. 

A discharge at this stage of the proceedings is not a bar to further proceedings against the 

defendant in respect of the same matter. However, where the defendant or his counsel makes a 

no case submission and it is upheld by the Court, it is tantamount to an acquittal. See UBANATU 

VS COP117 and TONGO VS COP118, Sections 303(1) and 301 of ACJA 2015 and Kogi State 

ACJL 2017. It is also pertinent to note that where a complainant, at any time before a final order 

is made in a case satisfies the Court that there are sufficient grounds for permitting him to 

withdraw his complaint, the Court may permit him to withdraw the complaint and shall there 

upon acquit the defendant. See Section 353 of Kogi State Administration of Criminal Justice 

Law 2017 and Section 355 of Administration of Criminal Justice Act 2015. When the evidence 

referred to in Section 158 and the examination referred to in Section 159 of the CPC has been 

made or at any previous stage of the case the Court is of the opinion that there is a ground for 

presuming that the defendant has committed an offence, which the Court is competent to try and 

punish, the Court shall frame a charge; where the criminal action was initiated by FIR or 

complaint. Where the action was initiated by charge, it shall not frame another charge but simply 

call upon the defendant to enter upon his defence. 

If the Court at any stage before the signing of the judgment discovers that the case is triable by 

the High Court, the Magistrate will then frame a charge against the defendant and complete the 

procedure for inquiry into cases triable by the High Court up to the framing of the charge and 
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thereafter commit the defendant for trial to the High Court. 

If the Court is of the opinion that the offence is one which is triable by itself, the charge shall 

then be read and explained to the defendant and he shall be asked whether he is guilty or has any 

defence to make. 
 

7.3 THE CHARGE 

A criminal charge is a formal accusation made by a governmental authority asserting that 

somebody has committed a crime. Charge may take different forms depending on whether it is 

framed upon the CPA or CPC and whether it is a charge in a Magistrate Court, State High Court 

or Federal High Court. Under the CPA, a charge in a Magistrate Court is one paragraph. The 

charge in the Federal High Court is also contained in one paragraph in the Federal High Court 

since the CPA is applicable nationwide for criminal trials. See ABIOLA VS FEDERAL 

REPUBLIC OF NIGERIA119, the Criminal Procedure Laws of various States, ACJA 2015 and 

ACJL of various States. 

I shall focus on the unique procedure under the Criminal Procedure Code where charges are 

always drafted by the Court in trials and Preliminary Investigation (P.I.) conducted in the lower 

courts. 

In the lower courts, when the evidence referred to in Section 158 of the Criminal Procedure 

Code and the examination referred to in Section 159 have been taken and made or at any 

previous stage of the case the Court is of the opinion that there is ground for presuming that the 

defendant has committed an offence triable, which that court is competent to try, and which in 

the opinion of the court could be adequately punished thereby, the Court shall frame a charge 

declaring what offence the defendant is charged and shall then proceed with the trial.120 

The charge shall be then read and explained to the defendant and he shall be asked whether he is 

guilty or not guilty or has any defence to make. If the defendant pleads guilty, the court shall 

record the plea and may in its discretion convict him thereon. The Court shall before convicting 

him on a plea of guilty satisfy itself that the defendant clearly understood the meaning of the 

charge in all its details and essentials and also the effect of his plea. 

If the defendant pleads not guilty or makes no plea or refuses to plea, he shall be required to 

state whether he wishes to cross-examine or further cross-examine any, and if so, which of the 

witnesses for the prosecution whose evidence has been taken. See OKEKE VS STATE121. 

If the defendant is not represented by a legal practitioner, the Court shall inform him that he has 

three alternatives open to him, namely: 

(i) he may make a statement, without being sworn, from the place where he then is, in 

which case he will not be liable to cross-examination; or 

(ii) he may give evidence in the witness box, after being sworn as a witness in which case 

he will be liable to cross examination, or 

(iii) he needs say nothing at all, if he so wishes. 

See Section 356 (1) of Kogi State ACJL 2017 Section 358(1) ACJA 2015, Section 287 of 

Criminal Procedure Law of Bendel State of Nigeria, (similar to the provision of Section 358 of 
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ACJA 2015. See also JOSIAH VS STATE122 and AJIBADE VS THE STATE123 
 

7.4 THE PLEA 

If the defendant pleads guilty, the Court shall record the plea and may in its discretion convict 

him thereupon. However, the Court shall before convicting on a plea of guilty satisfy itself that 

the defendant has clearly understood the meaning of the charge in all its details and essentials 

and also the effect of his plea.123 

A plea of guilty must be clear and unequivocal. Thus, if the defendant pleads not guilty or 

makes no plea at all or refuses to plead, a plea of not guilty must be entered for him. He shall 

then be required to state whether he wishes to cross- examine or further cross-examine any, and 

if so which of the witnesses for the prosecution whose evidence has been taken.124 If the 

defendant wishes to cross- examine or further cross-examine some witnesses, such witnesses 

named by him shall be recalled for further cross-examination as requested by the defendant or 

his Counsel.125 

Thereafter, the defendant shall be called upon to enter his defence and adduce his evidence. If the 

defendant put in any admissible document, the Court shall mark it as an exhibit in the like 

manner as exhibits tendered by the prosecution. Accordingly, the complainant or prosecutor may 

cross-examine any witness or witnesses produced for the defence and the defendant may or his 

counsel may re- examine them. 

The defendant may apply to the Court to issue process compelling the attendance of any witness 

for the purport of examination or the production of any document or other thing and the Court 

shall issue such process unless for reasons to be recorded in writing, it considers that the 

application is made for the purpose of vexation or delay or of defeating the ends of justice.126 
 

7.5 THE VERDICT 

If in any case in which a charge has been framed, the Court finds the defendant not guilty, it shall 

record an order of acquittal. However, where the Court finds the defendant guilty, it shall 

announce its finding and shall thereupon convict the defendant as charged and proceed with the 

sentence procedure. 

 

7.6 SENTENCING PROCEDURE 

Upon conviction, the defendant may call witness to his character. The Court shall also, with or 

without producing character witnesses, ask him if he wishes to make a statement in mitigation of 

punishment127. 

If the convicts makes any false representation regarding his character or criminal record, it is 

open to the prosecution to show record of the defendant’s previous conviction, if any. If it has not 

already been put in evidence; it shall be produced and if necessary proved by the police. 

Thus, in a joint trial, different persons convicted jointly may still end up with different sentences 

for the same offence. Also, Courts are required to consider a plea of guilty entered at the earliest 

opportunity and reciprocate by a considerable reduction of any fine or sentence. Sentencing 



Summary Trials: Practice and Procedure for Honourable 
Magistrates of the FCT and State High Courts 

40 

 

 

options include custodial and non- custodial alternatives. however, upon conviction, a Court may 

sentence the convict in accordance to the punishment prescribed by Law. See Part 40, Section 414 

– 435 of the Kogi State ACJL 2017, Part 43 and 44, Sections 438 – 453, Kogi State ACJL 2017 

on probation and non-custodial alternatives. See also part 44, Sections 453 – 460 of ACJA 2015 

on probation and non-custodial alternatives, Part 40, Sections 416 -437 of ACJA 2015 on 

sentencing generally, other than capital offences. Sentencing options also include an absolute 

discharge as earlier on discussed in this paper. 

Thus, conviction simpliciter does not necessarily dictate sentencing the person convicted. The 

Court may in its discretion decide to take no further action against the convict. This power must 

be exercised judicially and judiciously when the Court finds the ingredients proved but there is 

no moral culpability. 

The Court can also sentence the convict to a short term of community service of between 40 and 

240 hours. However, if the convict does not consent to it, he may well be sentenced to 

imprisonment instead thereof. Before the Court can impose a community service order, there 

must be obtained a pre-sentence report. This may occasion an adjournment. 

The Laws and practice directions among others, which provides for sentencing were intentional 

in setting out basic rules. The basic rule a trial Court must consider in exercising its discretion in 

imposing a sentence on a convict are: 

a. Age of the offender 

b. His being a first offender. 

c. His pleading guilty to a charge (may sustain a plea of mitigation of  sentence) 

d. The nature of the crime, including the gravity and extent thereof. 

e. The objectives of sentencing, including principles of reformation and deterrence. 

f. Appropriateness of non-custodial sentence or treatment in lieu of imprisonment. 

g. Previous conviction of the convict. 

h. The interest of the community. 

i. Aggravating and mitigating evidence or information in respect of the convict. 

See Section 309(1) of the Kogi State ACJL 2017 and Section 311(1) of ACJA 2015.  

See also cases of  DORIPOLA VS STATE (2012) LPELR – 15415 (CA)  

ZACHEOUS VS THE PEOPLE OF LAGOS (2015) LPELR – 24531  

IGBOANUGO VS THE STATE (1992) 3 NWLR (PT. 228) 176 

ONYILOKWU VS COP (1981) 2 NLR 49 

APAMADIRI VS STATE (1997) 3 NWLR (Pt. 493) 289. 

The convict’s report of good character counts even after sentencing. Thus under law128, the Court 

may direct the release of a prisoner before completion of the sentence earlier imposed where the 

Comptroller-General of prisons (now Correctional Centre) makes a report to the Court 

recommending that a prisoner: 

(a) serving his sentence at the correctional centre is of good behaviour; and 

(b) has served at least one third of his prison term, if he is sentenced to imprisonment for a 
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term of at least fifteen years or where he is sentenced to life imprisonment, the Court 

may, after hearing the prosecution and the prisoner or his legal practitioner, order that 

the remaining term of his imprisonment be suspended, with or without conditions, as the 

Court considers fit, and the prisoner shall be released from the correctional centre on that 

order.129 

A prisoner released under this procedure shall undergo a rehabilitation programme in a 

Government Facility or any other appropriate facility to enable him to be properly reintegrated 

into the society. The Comptroller-General of Prisons shall make adequate arrangement including 

budgetary provision, for such facility. See Section 468 (3) of the ACJA 2015 and Section 453 

(3) of the Kogi State ACJL 2017. 

It is worthy to note that in sentencing the convict, the period spent in prison custody awaiting 

trial shall be considered and computed.130 Also a trial Court shall not pass the maximum 

sentence on a first offender.131 Section 416 (1) (g) of the Kogi State ACJL 2017 gives the trial 

Court the discretion to adjourn for sentencing in order to have time to consider any evidence 

adduced at the sentencing hearing in accordance with Section 311 of the Act and 309 of the 

Law. 

Where the defendant is convicted of an offence punishable by: 

(a) imprisonment as well as fine; and sentenced to pay a fine, whether with or without 

imprisonment, or 

(b) imprisonment or fine, and sentenced to pay a fine, he may be ordered to serve 

imprisonment, in default of payment of fine, for a certain term which imprisonment 

shall be in addition to any other imprisonment to which he may have been sentenced. 

See Section 420 of Kogi State ACJL 2017 and Section 422 of the Administration of 

Criminal Justice Act 2015. 

By virtue of the provisions of Section 425 of ACJL 2015 and 423 of Kogi State ACJL 2017, the 

scale of imprisonment for non-payment of money ordered to be paid shall not exceed the 

maximum fixed in the scale set in the fourth schedule to the Act and Law. This serves as a guide 

to Magistrate in the imposition of imprisonment in default of payment of fine. 

The sentence of imprisonment commence from the day on which the convict was arrested, thus, 

where a convict is brought to a prison or correctional centre to be imprisoned by virtue of a 

warrant of commitment, there shall be endorsed on the warrant the day on which the convict was 

arrested by virtue of it and the imprisonment shall be computed from that day and inclusive. See 

Section 429 of Kogi State ACJL 2017 and Section 431 of ACJA 2015. 
 

7.7 CUSTODIAL AND NON-CUSTODIAL SENTENCING 

Custodial sentencing involves placement in a restricted area known as a prison, correctional 

centre or such other institution. This is the most frequently used penal sanction for crime. While, 

imprisonment is necessary in many cases especially for very serious offences, it has not solved 

the problem of crime prevention or the social reintegration of offenders. 

Non-custodial sentencing refers to disposition measures that are given to offences that do not 
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involve imprisonment. Depending on the offence, secondary or non- custodial options may be 

appropriate. They include disqualification, confiscation, restoration, restitution, costs, damages, 

fine, and compensation. See Sections 319 – 328 of ACJA 2015 and MARTINS VS COP (2012) 

LPELR 9821. See also Sections 317- 330 of Kogi State ACJL 2017. 

These non-custodial options are used mostly in sex, drug and trafficking offences. In other 

words, the sentence is served outside the physical facility designated as a prison or correctional 

centre by any agency on behalf of the State. Non-custodial measures include suspended 

sentence, community service, fines, curfews, parole orders e.t.c. Factors to be considered before 

application of non-custodial sentence include: the nature of the offence, the personality and 

background of the offender, the purpose of the sentence; and the rights of the victim. 

I have dealt extensively with character evidence under the short trial procedure. I shall now 

consider McKenzie friends. 

 

7.8 MCKENZIE FRIENDS 

Unrepresented defendants have the right in the United States to have a McKenzie friend in Court 

with them. This person can sit with the defendant, take notes and offer quiet suggestions but are 

not allowed to address the Court. This right was established in a case called MCKENZIE VS 

MCKENZIE (1970) 3 LR 472, (1970) 3 ALLER 1034; but since many Courts are not familiar 

with the case or with unrepresented defendant’s rights, its better to have a copy of the judgment in 

Court should an unrepresented defendant wish to have a McKenzie friend in Nigeria. Even if the 

defendant is confident about his defence, it can be very useful to have someone with him to take 

notes, leaving him free to concentrate on the ongoing proceedings in Court. The role is distinct 

from that of a next friend or an amicus curiae. 

 

7.9 CONCLUSION 

In the final event, in conformity with the theme of this years course, it is imperative to state that 

as Magistrates and fervent adjudicators, we are not oblivious of the fact that when lawyers or 

litigants approach the Court of law, it is basically for one purpose: Justice. Magistrates must be 

knowledgeable, incorruptible, understanding, impartial, sober, wise, courteous, patient, open-

minded, courageous, punctual, firm, humble and prudent. In addition, the hallmark of a judge is 

sound or good judicial temperament, strong analytical mind, intellectual humility, procedural 

fairness and the pursuit for justice for all and sundry, while upholding his oath of office and the 

judicial oath. 

A fortiori, a Magistrate who lacks knowledge is worse than a corrupt Magistrate. Misapplication 

of Laws and procedure may cause or occasion more harm than good. Lord Denning (MR) 

opined; “God forbid that a lawyer knows all the law, but a good lawyer is one who know where 

to find the law” one of the Holy Books – The Bible in 2 Timothy 2:15 (King James version) 

aptly captured this: 

“Study to shew thyself approved unto God, a work man that needeth not to be 

ashamed, rightly dividing the word of truth.” 
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The calling of a Magistrate is sacred and as we sit in judgment over men, we should seek to 

exhibit high moral and ethical standards. All the Holy books enjoins these high standards. 

Exodus 18:13-27 and Deuteronomy 1:1-18 amplifies these ethical and moral standards. I 

implore and admonish your noble Worships/Honours to read, study and acquire knowledge to 

enhance your judicial performance. 

I appreciate your patience and hope this paper was worth your time.  

Thank you. 
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