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PRE-TRIAL DETENTION AND BAIL: PERTINENT CONSIDERATIONS. 

1.0: INTRODUCTION: 

I must begin by expressing my profound gratitude to the 

Almighty God for giving me good health to make a research on 

the topic under consideration. In the same vain I express my 

thanks to the organizers of this workshop and for finding me 

fit and worthy to present this paper on the topic. 

The research I have carried out to develop this paper is 

actually not exhaustive. Rather it is for further research on the 

topic. There is room for improvement. 

During the Dark Ages, man had no clear notion of justice. The 

only means of redressing a wrong then was by shear brute 

force. As a result, the innocent can be over-powered by the 

more powerful aggressor. 

In contemporary times, courts of law now exist as havens of 

refuge for those who are oppressed, victimized or wrongfully 

deprived of their rights at the grassroots. No court must 

shrink in its responsibility to enforce the law for the benefit of 

the rich and poor alike. 

Courts ought to provide remedy whenever there is a violation 

of a public or private right. This is summed up in the latin 

maxim “Ubi jus ubi remedium”. Karibi Whyte JSC (as he then 

was) observed: 

“I think it is erroneous to assume that the 
maxim ubi jus ibi remedium is only an 
English common law principle. It is a 
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principle of justice available to all legal 
systems involved in the impartial 
administration of justice”. ALIU BELLO & 
ORS VS. A. G. OYO STATE (1986) 5 NWLR (Pt 
45) 828, 3rd Ed”. 

Longman’s Dictionary English defines “grass root” as the 

ordinary people in an organization rather than the herders. In 

other words “grass roots” refer to the poor and powerless 

members of the society, most of whom are found in rural 

areas, their access to justice must not be fettered. As the 

Magistrate Courts, Customary courts, Area Courts and Sharia 

Courts are the closest to them, these grass roots courts must 

exercise civil as well as criminal jurisdiction. 

1.1. DEFINITION OF JURISDICTION/CRIME. 

Tersely defines it as the power conferred on a court by statute 

to try criminal cases. But then, what’s crime? Smith and 

Hoggan in their book on Criminal Law, 2nd Ed at page 17 

posited that because of the difficulty of defining the criminal 

quality of an act, most writers and courts focus on the nature 

of the proceedings which may follow from the commission of a 

crime. 

Lord Atkin observed in the case of Proprietary Articles Trade 

Association V. A.G Canada (1931) A. C. 310 at 314 said. 

“The criminal quality of an act cannot be 
discerned by intuition, nor can be discovered 
by reference to any standard but, is the act 
prohibited with Penal consequences.”    
Crimes are wrongs which are sufficiently injurious to the 

public and include heinous crimes like murder, arson, 
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rape, armed robbery, incest as well as less serious 

offences like assault, traffic offences and other breaches of 

statutory duties. 

Professor Adeyemide in His book. “The Criminal Process 

as a Selection Instrument for Administration of Criminal 

Justice”, the Nigerian Criminal Process. A. A. Adeyemide 

defines crime thus: 

“A crime is an act or omission which 
amounts on the part of the doer or omitter a 
disregard of the fundamental values of a 
society thereby threatening and/or affecting 
the life, limb, reputation and property of 
another or other citizen(s) or the safety, 
security, cohesion and order (be it political, 
economic or social) of the country at any 
given time to the extent that it justifies 
society’s effective interference through and 
by means of its appropriate legal 
machinery”. 

1.2. PRE-TRIAL DETENTION: 

If a suspect has been charged with the commission of crime, 

he might assume that trial itself will have the most impact on 

the future of the suspect. 

While the pre-trial itself is a critical process, the actual 

outcome is often decided long before you set foot in front of a 

Judge. The Pre-trial hearing happens before the trial and it 

lays the foundation for everything that will come later. 

2.1 WHAT IS A PRE-TRIAL? 

It is sometimes called a pre-trial conference. It is a meeting of 

the prosecution, the defence and the Judge before a trial 
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commences. If one party does not appear, a Judge can impose 

sanctions. During the pre-trial hearing, a range of documents 

may be presented, evidence can be presented and excluded 

and more. It occurs before the preliminary hearing but many 

things can be done at this time such as: 

- Attorney can file range of motions. 

- Which evidence can be presented and which cannot. 

- The Judge can determine if there is fair cause for trial. 

2.2 IMPORTANCE OF PRE-TRIAL: 

Pre-trial is as important as the trial itself. In some ways, it 

may be more important. It is actually an opportunity to settle 

the case before going to trial. In some cases, there may simply 

be no enough foundation to require the case to move forward 

to trial. 

In other cases, substantiated technicalities may be enough to 

have the case thrown out at the pre-trial stage. If a witness is 

determined to be less than credible during pre-trial hearing, it 

can change the prosecution’s case or the defence’s strategy in 

significant ways. If a resolution cannot be found, then the case 

will move forward to the preliminary hearing which essentially 

is the trial. 

2.3. THE TWIN PROBLEMS OF ARREST AND DETENTION. 

These days in the present day Nigeria, it is not uncommon to 

see all the detention facilities such as the police stations, 

prisons and other agencies like the EFCC, the ICPC etc 

overstretched due largely to unlawful arrests and detentions. 
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The ACJA 2015 has made good attempts to tackle this menace 

by curtailing arbitrary arrests and subjecting the exercise of 

the power of arrest to judicial moderation. A good example is 

Section 7, ACJA which prohibits the arrest of family and 

friends of a suspect in order to get the suspect to surrender. 

2.4 ROLE OF THE POLICE OR ANY LAW ENFORCEMENT 

     AGENCY AFTER ARREST OF A SUSPECT. 

Section 33 ACJA 2015 makes it mandatory for the officer in 

charge of a Police Station or an official in charge of an agency 

authorized to make arrest to on the last working day of each 

month report to the nearest Magistrate the cases of all 

suspects arrested without warrant within the limits of their 

respective stations or agency whether the suspects have been 

admitted to bail or not. 

In the same vein, the Inspector General of Police (IGP) is 

expected to make quarterly returns to the Attorney General of 

the Federation (AGF). 

On the other hand, the Comptroller of Prisons is also to make 

a report of inmates awaiting trial after every six months from 

the date of arraignment to the Chief Judge and the AGF. 

All these measures are taken to assist these institutions carry 

out measures for the realization of the objectives of the ACJA, 

2015. 

2.5. INSPECTION OF POLICE AND OTHER LAW ENFORCEMENT  

      AGENCIES DETENTION CENTRES. 
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S. 34 of the ACJA gives the Chief Magistrate or where there is 

no Chief Magistrate, any designated Magistrate by the Chief 

Judge for that purpose to inspect every month police stations 

or other places of detention within his territorial jurisdiction 

except prison. 

This inspection will facilitate recourse to Section 32 of ACJA, 

2015 which applies to cases where a person detained is not 

released on bail after twenty four hours on non-capital 

offences. 

See visiting Chief Magistrate may in appropriate 

circumstances direct the arraignment of a suspect or where he 

has been refused bail by the police or any other law 

enforcement agency, grant bail. 

2.6 HOLDING CHARGE. 

It is the act of incarcerating a suspect or defendant in prison 

or police custody or any other lawful custody upon a police 

charge where the Judge of the Lower Court lacks the subject 

matter jurisdiction of the case, pending his arraignment before 

a competent court with jurisdiction. 

This usually occurs where the offences alleged carry capital 

punishments like death and the Judge of the Lower Court has 

no jurisdiction to try such cases. The defendant is brought 

before the Lower Court on holding charges pending police 

investigation, issuance of legal advice, complaint or 

Information (proof of evidence) by the office of the Director of 

Public Prosecution (DPP). 
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This is to ensure the attendance of the suspect at his 

subsequent trial in the High Court if by the legal advice he has 

a case to answer. 

This procedure is an age long one which has invariably 

become a norm with no statutory backing. Most of the 

awaiting trials in the prisons throughout Nigeria got there 

through this procedure and they constitute about 80% of the 

prisons inmates in the country. 

It is suggested that all stake holders in the Administration of 

Criminal Justice should put their heads together to evolve a 

more decent, civilized procedure in the place of Holding 

Charge. 

It is not gain saying that to keep an accused or defendant in 

incarceration before he is pronounced guilty; of a criminal 

offence is no doubt an arbitrary exercise of judicial power. See 

the case of JOHNSON VS. LUFADEJU (2003) 8 NWLR (Pt. 

768) 219, B-F. 

In Nigeria today, efforts are directed towards decongesting the 

prisons. Therefore, Judges of the Lower Courts should not 

cultivate the habit of clamping suspects in prison on flimsy or 

simple charges. They must see bail pending trial for non-

capital offences as basic fundamental right of the defendant in 

view of Section 35(4) and 36 CFRN, 1999 (As Amended). 

In Plateau State, Holding Charge has by necessary implication 

been abolished. So, where a court does not have the 

jurisdiction to try an offence, it shall not entertain a request 
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for a Remand Order or issue a Remand Order in respect of any 

suspect arrested for an offence. See Section 11 of the 

Administration of Criminal Justice Law of Plateau State, 

Practice Direction No. 1, 2021. It provides thus: 

“Notwithstanding the provisions of Section 
307 to 313 of the Law, a court without 
jurisdiction to try the offence shall not 
entertain a request for Remand Order or issue 
a Remand Order in respect of a suspect for 
the offence.” 

This is a clear and commendable departure from the Old 

Practice of Holding Charge. 

The Judge of Lower Courts should always have it at the back 

of their minds that the essence of granting bail is to ensure 

that the defendant comes to face his trail. They should make 

use of their power of granting bail under different enabling 

laws and on the circumstances of each case and grant bail to 

defendants with reliable sureties irrespective of the fact that 

the surety is a male or female.    

2.7. A CLOSER PERUSAL OF REMAND AND PRE-TRIAL DETENTION. 

The ACJA provisions on remand derive their legitimacy from 

Section 35(4)(5) of the CFRN, 1999 (As Amended) which 

requires that a person arrested for an offence should be 

arraigned before a court of law within a reasonable time. Any 

detention in violation of Section 35 of the CFRN, 1999 (As 

Amended) is illegal, unlawful and a violation of the right to 

personal liberty guaranteed under it. 

2.8 DISTINCTION BETWEEN REMAND AND HOLDING CHARGE. 
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In a remand, the charge is simply read to the suspect without 

taken his plea. That no doubt makes the difference between 

remand and arraignment. In remand, once the defendant is 

brought before a Magistrate, the Magistrate simply orders for 

his remand without arraignment. 

2.9. TIME AND PROTOCOL FOR REMAND ORDERS. 

Section 296 of ACJA provides that a remand order made 

pursuant to Section 293 of the Act shall not in the first 

instance exceed fourteen days and the case shall be returnable 

within the same period. However, this period varies from one 

jurisdiction to another. For examples in Kaduna State, it is 

twenty one years. 

3.0 BAIL: 

Bail is a temporary release of an accused person (defendant) 

awaiting trial, sometimes on condition that a sum of money is 

lodged to guarantee his appearance. 

Bail is a set of pre-trial restrictions that are imposed on a 

suspect to ensure that they will not hamper the judicial 

process. It is the conditional release of a defendant with a 

promise to appear in court when required. 

It is worthy to note at this stage that to stand bail is to act as 

surety for an accused person, to jump bail is to fail to appear 

for trial after being released on bail and post bail is to pay sum 

of money on bail. 

3.1. ORIGIN OF BAIL: 
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The earliest examples of bail date back to be late 13th Century 

when Sheriffs had the right to either hold a criminal or let him 

go. Sheriffs would as one might suspect, often times, allow a 

pre-trial criminal to make a payment in order to go free. 

3.2. TYPES OF BAIL: 

Basically, there are two types of offence when bail is in issue, 

they are: 

a) Bailable offences. 

These relate to simple offences which do not carry capital 

punishment. Examples are assault, theft etc. 

b) Non-bailable offences: 

These relate to very serious offences which carry capital 

penalties and life imprisonment. Examples are murder, arson, 

armed robbery etc. 

If an accused person (defendant) is granted or admitted to bail, 

he will have to sign a bail bond which sets out the conditions 

of the bail. He will then be released from police custody and 

will have to comply with the conditions placed on his bail. The 

police generally have the same power to impose bail conditions 

as do the courts. 

3.3. WHAT BAIL SEEKS TO ACHIEVE: 

This sub-topic may be put in another way, that is, what are 

the aims and objectives of bail. There are many, some of which 

include the following. 
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a) To secure the appearance of the defendant at a named date 

and time in court or before the police, ICPC or EFCC or any 

other law enforcement agency. 

b) To curtail unjust or arbitrary or unwarranted incarceration 

of persons accused of committing crimes and who have 

denied same and in consequence, are presumed innocent 

until the contrary is proved. See the case of JOHNSON VS. 

LUFADEJU (2003) 8 NWLR (Pt. 768) 219 and Section 

35(1) CFRN, 1999 (AS AMENDED). Section 35(1) CFRN, 

1999 (AS AMENDED) provides. 

“Every person shall be entitled to his 

personal liberty and no person shall be 

deprived of such liberty save in the following 

order and in accordance with a procedure 

permitted by law.” 

However, Section 35(1) (a) (b) (c) (d) (e) and (f) state the 

conditions under which a person’s personal liberty can be 

violated. 

a) In execution of sentence or order of court in respect of a 

criminal offence of which he has been found guilty. 

b) By reason of his failure to comply with the order of a court or 

in order to secure the fulfillment of any obligation imposed on 

him by law.  

c) For the purpose of bringing him before a court in execution of 

the order of court or upon reasonable suspicion of his having 

committed a criminal offence, or to such extent as may be 
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reasonably necessary to prevent his committing a criminal 

offence. 

d) In the case of a person who has not attained the age of 

eighteen years for the purpose of his education and welfare. 

e) In the case of persons suffering from infections or contagious 

disease, persons of unsound mind, persons addicted to drugs 

or alcohol or vagrants, for the purpose of their care or 

treatment or the protection of the community or 

f) For the purpose of preventing the unlawful entry of any person 

into Nigeria or of effecting the expulsion, extradition or other 

lawful removal from Nigeria of any person or the taking of 

proceedings relating thereto. 

See also Article 6 of the African Charter on Peoples’ Rights 

(Ratification and Enforcement) Act, Cap 10, LFN 1990 see also 

Section 158, Administration of Criminal Justice, Act, 2015. 

Section 159 (1) (2) of Administration of Criminal Justice Act, 

2015 has similar provisions on issue of bail. 

“(1) Where a suspect or defendant is detained 

in a prison, police station or any other place 

of detention, the court may issue an order to 

the officer in charge of the prison, police 

station or other place to produce the suspect 

or defendant at the time and date specified in 

the order before the court”. 

2) The Court may on production of the person or subsequently 

make such order or give such directions as it considers 
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appropriate in the circumstances in accordance with the 

provisions of this Act. 

With respect to the grant of bail of a child, Section 160 (1) (a) 

(b) (c) provide. 

“ (1) Whether a child is arrested with or 

without warrant cannot be brought forthwith 

before a court, the Police Officer with 

immediate charge for the time being of the 

Police Station to which the child is brought 

shall inquire into the case except.” 

a) The charge is of homicide 

b) The offence charged is punishable with imprisonment for a 

term exceeding three years. 

c) It is necessary in the interest of the child to remove him 

from association with any reported criminal or prostitute, 

release the child on a recognizance entered into by his 

parent or guardian, with or without sureties. 

3.4 BAIL IN CAPTAL OFFENCES. 

The general rule is that a person who is arrested, detained 

or charged with an offence punishable with death shall not 

be admitted to bail. 

For every general rule, there in an exception or exceptions. 

Section 161(1) (2) of the Administration of Criminal Justice 

Act, 2015 provides thus: 
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1) A person arrested, detained or charged with an offence 

punishable with death shall only be admitted to bail by a 

Judge of the High Court under exceptional circumstances. 

2) For the purpose of exercise of discretion in subsection (1) of 

this Section, “exceptional circumstances” include: 

(a) Ill-health of the applicant which shall be confirmed and 

certified by a qualified medical practitioner employed in a 

government hospital. 

Provided that the suspect is able to proof that there are no 

medical facilities to take care of his illness by the authority 

detaining him. 

In essence most grassroots courts like the Magistrate, 

Customary, Area and Sharia Courts have no power to admit to 

bail a defendant charged with a capital offence. 

3.5 BAIL IN OFFENCES PUNISHABLE WITH IMPRISONMENT EXCEEDING  

       THREE YEARS. 

This is aptly provided for under Section 162 of the 

Administration of Criminal Justice Act, 2015 as follows. 

162.  
“A defendant charged with an offence 
punishable with imprisonment for a term 
exceeding three years shall on an application 
to the court be released on bail except in any 
of the following circumstances”. 

a) Where there is a reasonable ground to believe that the 

defendant will where released on bail commit another offence. 

b) Attempt to evade his trial 
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c) Attempt to influence, interfere with, intimidate witnesses and 

or interfere in the investigation of the case. 

d) Attempt to conceal or destroy evidence. 

e) Prejudice the proper investigation of the offence or 

f) Under mine or jeopardize the objections or the purpose or the 

functioning of the criminal justice administration, including 

the bail system. 

3.5. CONDITIONS FOR ADMITTING A DEFENDANT TO BAIL 

Section 165(1) of the Administration of Criminal Justice Act, 

2015 provides the condition for bail. The conditions in any 

case shall be at the instance of the court. In exercising such 

discretion, the court shall have due regard to the 

circumstances of each case and the conditions shall 

however, not be excessive. 

The court may require the deposit of a sum of money or 

other security as the court may specify from the defendant 

or his surety or sureties, as the case may be, at the 

conclusion of the trial or on application by the surety to 

discharge the cognizance. 

Section 167 of the same Act provides that a defendant 

admitted to bail may be required to produce such surety or 

sureties as in the opinion of the court will be sufficient to 

ensure his appearance as and when required. 

It is to be noted that the Customary Courts, Area Courts 

and Sharia Courts also have provisions relating to bail. 

Apart from the statutory provisions relating to bail as stated 
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above, bail generally is at the discretion of the Judge but 

such discretion is not to be exercised arbitrarily but 

judicially and judiciously based on the peculiarities and 

circumstances of each case. See the following cases. 

- ISHAYA BAMAIYI VS. THE STATE (2001) 4 SCNJ 

103 at 122 

- BOLAKE VS. THE STATE (2006) ALL FWLR (Pt 312) 2168 

at 2177 R. 5 

- SUNDAY EZEBU VS. THE STATE (2005) ALL FWLR (Pt. 267) 

1486 at 1504 paras. E-F 

There is the presumption of the liberty of the defendant and 

the fact that he is innocent until proven guilty. The burden of 

proof is therefore, on the prosecution to show that a defendant 

or applicant for bail is one that should be refused bail. See the 

case of ADAM VS. AGF (2007) ALL FWLR (Pt. 355) 429 at 

445. 

3.5.1. GUIDING PRINCIPLES FOR GRANTING OR REFUSAL OF BAIL. 

The principles guiding the grant or refusal of bail have been 

succinctly laid down in a number of decided cases. See the 

case of ADAMS (Supra) at pages 445-446. These principles 

are as follows. 

a) The nature of the offence 

b) The severity of the punishment 

c) The character of the evidence 

d) The criminal record of the defendant 

e) The likelihood of repeating the offence and investigation and 
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f) The likelihood of the defendant jumping bail. See also the case 

of CHINEMELU VS. COP (1995) 4 NWLR (Pt 390) 497 at 

491. 

The ill-health of the defendant or applicant for bail also 

constitutes a ground for granting him bail. See the case of 

OGBEHEMBE VS. COP (2001) 5 NWLR (Pt. 206) 215 at 218, 

R. 8. ORS Court of Appeal Benin Division held: 

“It is not necessary for an applicant for bail 
relying on ill-health as a ground for seeking bail 
to produce a Medical Report. If the 
circumstance of ill-health are compelling as to 
warrant the release of the applicant and 
thereby avert his undue exposure to health 
hazard or calamity, it will constitute special 
circumstance to admit the applicant to bail”. 

3.5 BAIL PENDING APPEAL: 

Bail pending appeal occurs where a defendant has been 

convicted of an offence and he is not satisfied with the 

judgment and in consequence, filed a Notice of Appeal before a 

Higher Court challenging his conviction. 

In such situation, the applicant must show exceptional or 

special circumstances or grounds for the grant of the bail to 

him and also show to the satisfaction of the court that his 

appeal is likely to succeed. 

3.5.3 EXCESSIVE CONDITION FOR BAIL: 

Excessive condition for bail no doubt, amounts to no bail. In 

fact it is a deliberate denial of same because conditions in 

excessive bail are usually very difficult to meet and as a result, 

the defendant continuous to remain in incarceration. See the 
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case of EYU VS. THE STATE (1989) 2 NWLR (Pt. 78) 602 at 

612-613. 

3.5.4 PERSONAL COGNIZANCE 

In ordinary parlance, there is no any statutory provision for 

personal recognizance in bail applications but this practice 

has become a common norm. In such situation, the defendant 

is released on bail on his standing without the need for any 

surety or sureties. 

Defendants who benefit from this are persons of timber and 

caliber who are well known in the society he finds himself by 

his position. They may include Prominent Politicians, 

Influential Businessmen, Senior Public Servants. It is 

necessary to safe guard against any eventual jump of bail to 

ask these categories of people to deposit their International 

Passports with the court. 

CONCLUSION: 

In the final event, it is necessary to state that there are many 

security challenges in Nigeria. The custodial centres, that is, 

the Police Stations, Prisons, custodial centres of the EFCC, 

ICPC etc. face an equally dangerous security threat, what with 

the persistent cases of breaks of these custodial facilities, 

there is the urgent need to decongest these centres. 

After all, the essence of admitting a defendant to bail most 

especially in non-capital offences by the courts or police and 

other enforcement law agents is to guarantee his appearance 

before the appropriate authority. It is not supposed to be a 
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punitive major. Judges of Lower of Courts should always as a 

matter of priority bear this in mind when considering bail 

applications. 

Thank you for listening and may the Good Lord we serve bless 

each and every one of you.      

 

 

 

 

 

 

 

 

 

 

 

 

 


