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INTRODUCTION: 
 

I sincerely thank the National Judicial Institute of Nigeria for the 

opportunity given to me to be one of the Resource Persons at this 

year Refresher Course for Judges and Kadis to  speak to the topic: 

DIVERSION AND PLEA BARGAIN; Practice and Procedure 

for our Honourable Judges of the Federal and State High Courts. 

The Theme and the Topic are extremely relevant to the  

circumstances  we find ourselves today. If the truth must be told, 

the Judiciary must really be engaged now with what will enhance 

the public confidence in our justice delivery system. 

A Court of Justice is a place where issues are settled in accordance 

with the laws.Court is said to be a place of hope for a common 

man who will approach it in order to obtain justice without fair or 

favour. 

Court is also known as an avenue where Justice can be obtained. 

The society looks forward to our Judicial Arm of Government as 

the vanguard for the protection of the rights in accordance with the 

laws without fear or favour. Let it be said, that we have good laws 

and good system of administration of criminal justice delivery 

system but both cannot enhance the public confidence in the 

Judiciary if the application of those laws and system is fraught 

with insincerity, nepotism, favoritism, fraud, corruption, lack of 

courage, undue delay and partiality. Having said the foregoing, I 

think the NJI deserves commendation for its relevant and regular 

interventions. 

Therefore, I think the only way the public can have and maintain 

confidence in our administration of justice delivery system is to 

uphold and promote justice always. As Judges, it is extremely 

important that in the course of discharging our onerous 

constitutional functions using the laws and mechanisms in place for 

the time being or new one that may be introduced from time to time 

(e.g. Diversion and Plea Bargain), we must consistently and 
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courageously uphold the truth in accordance with the Oath of office 

we took at the  time of our various appointments as Judicial 

Officers. It is by so doing that the public will gain trust in our 

judicial system and will then feel more secured. When that 

happens, the public confidence in our justice delivery system will 

be enhanced. 

As stated above, the Theme of this year’s congress is promoting 

public confidence in the administration of justice. The task will 

then be how to engage and apply the concepts of Diversion and 

Plea bargain with their associated practice and procedures to 

promote the much needed public confidence in our justice delivery 

system. 

 

THE CONCEPT OF DIVERSION, ITS RELEVANCY, AIM AND 

SCOPE 
 

DIVERSION as a method of criminal adjudication, unlike the usual 

criminal proceeding involving the necessity of a charge, the 

presence of a Defendant/Accused person in Court and   full trial to 

conviction or acquittal as the case may be at the end, does not 

require the presence of a Defendant/Accused person in Court to 

answer to any Charge and there is no trial in the proper sense of it. 

According to Black’s law Dictionary, 9th Edition at page 564, it defines 

Diversion to mean: 

‘‘ A deviation or alteration from the natural course of things’’.  

In essence, Diversion, in relation to the topic of our discuss, simply 

put, is a deviation from the usual system of criminal adjudication or 

trial procedures. 

It then means that the “course” in the above definition refers to 

Diversion programme in criminal adjudication. Diversion, 

therefore, is a programme that refers certain Defendants before trial 

to community programmes such as job training, education, Rehab 

Centres, boaster Homes and the likes for a particular period, which 
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if successfully completed, may lead to the dismissal of the likely 

charges to be preferred against a person who is in breach of a given 

law. 

It is also termed as “pre-trial diversion” in some jurisdictions. 

Diversion, therefore, is otherwise considered to be a pretrial 

intervention programme/procedure/arrangement/engagement/ 

commitment or scheme of pseudo-penal service without record of 

trial and conviction. In other words, Diversion in criminal justice 

delivery system, is a form of pretrial sentencing in which an 

offender joins, for instance, a rehabilitation programme to help 

remedy the behaviour leading to the original arrest and thus 

allowing the offender to avoid conviction. 

Diversion is therefore, an approach of redirecting an offender (not 

serious offender or if the offender is a teenager or a first timer) 

away from the formal procedure involved in the normal criminal 

adjudication while still holding the offenders concerned 

accountable for their actions. In my personal view, I will describe 

‘Diversion’ as “conviction, sentencing and service without the formalities 

of the usual trial.” 

 

AIM OF DIVERSION PROGRAMME: 
 

Our Administration of criminal justice delivery system, as at today, 

does not leave an offender without being punished whenever there 

is a violation of the law. The practice usually is to apprehend or 

arrest a given offender, charge him to Court and get him or her 

properly tried before he or she is convicted or acquitted. Diversion 

is the opposite of that known regime. The aim of the State using 

Diversion is to achieve the same result without conviction on 

record. 

 

THE LEGAL FRAMEWORK: 
 

In Nigeria presently, there is no specific Legislation at the Federal 
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and State levels that has introduced ‘Diversion’ as a method of 

criminal justice delivery system. Diversion is therefore, unknown 

to our Administration of Criminal Justice System. Some advanced 

countries like US, INDIA, AUSTRALIA, CANADA etc have 

adopted this concept of Diversion and England to a very minute 

extent. Diversion in countries where same has been adopted is 

being used to tackle mostly misdemeanor cases like shoplifting, 

minor theft incidents, drug and traffic offences and in rare cases 

involving offences that are a bit weighty but where the offenders 

involved are minors or youths or military veterans as seen in the 

US. No specific provision for Diversion in ACJA or ACJL, Kwara 

State 2018 which shall be the   reference legal points of this paper 

if I am permitted since I am a Judge of the Federal Republic of 

Nigeria, no doubt, but from Kwara State. 

In the light of the position of our Statutes in Nigeria today, the 

relevance of Diversion has not been pronounced. The nearest to it 

is the “Probation” in ACJA as seen in SS. 453- 459. Relevance of 

Diversion as a concept in our criminal justice delivery system 

cannot be determined or accessed without being involved in 

speculation, suggestions and taking a trip outside Nigeria. 

Be that as it may, Diversion as a concept, is gaining relevance in 

criminal adjudication especially in jurisdictions where  same is 

being used. Its relevance are better appreciated from its advantages 

as seen from the advanced countries that are already applying same 

to their criminal justice delivery system. 

 

 SERVICES OR OPTIONS INVOLVED IN DIVERSION: 
 

Diversion may be practiced in different forms but all of them are 

for specified time or period such as the simplest methods of warn-

and-release; correction and discharge; referral to homes and 

centres involving treatment services such as boaster homes or 

rehabilitation centres which may or may not involve ‘check- ins’ 
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with the court arrangement. It may be in the nature of obeying 

orders for payment of fine or restitution; restriction from excessive 

consumption of alcohol or prohibition of the use of certain drugs 

and narcotic substances  and  submission  to regular alcohol or drug 

tests; restriction from travelling out of the jurisdiction without 

permission; tracking of movement of the offender with Censor; 

restriction from visiting certain places and locations; prohibition 

from associating with certain persons or restriction from engaging 

in fighting. It may also be educational training about the 

implications of commission of crimes. 

It can also take the forms of referral to intensive care units such as 

‘mental Homes’ for treatment and mentoring centres and being put 

in specific care of responsible individuals in the society such as 

Defence Counsel; Office of the Public Defender; Legal Aid 

Council and even parents of the Offenders with specific directives to 

be complied  with  etc.  (NB: The flexibility of the system allows options 

that may be as varied as the circumstances may demand). 

 

TYPES OF DIVERSION: 
 

Diversion is either informal or formal. It is informal when an 

official in the enforcement unit such as Police, NDLEA, NCDSC, 

FRSC etc uses his discretion to treat a given case as one that ought 

to be kept out of the formal criminal justice delivery procedure. 

Examples may be trivial assault; traffic offence; possession of 

extremely little quantity of Indian hemp etc. The Officer involved 

may opt for Diversion to deal with the matter by mere warn and 

release or caution and discharge. Such a situation is an informal 

Diversion. 

Formal diversion involves the necessity of making an offender to 

undergo a prescribed form of Diversion and the Court Officials are 

usually involved even though no actual trial will be conducted. The 

feature here is the serving of a voluntary sanction or a form of 

treatment that if completed will justify the authority to close the 
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case file. 

 

VALUES/MERITS OF DIVERSION: 
 

Some of the aims/merits of Diversion in criminal justice delivery 

system include but not limited to:- 

1. Reparation by the offender in favour of the victim in some 

situations otherwise known as Restitution; 

2. Rehabilitation of the offender to make him/her useful to the 

society; 

3. It enables the Defendant to understand his/her past 

behaviour and the need to prevent the re-occurrence of such 

bad act; 

4. It helps the Defendant to take responsibility for the wrong he 

has done towards the victim; 

5. It prevents a first time offender of having criminal record of 

conviction; 

6. It allows a youth/ a minor to be removed very early in life 

from prosecution process so as to avoid negative outcome 

associated with formal trial in order not to unduly jeopardize 

his future; 

7. It will insulate or shield minor /first time offenders from being 

associated with convicted hardened criminal because the 

process of Diversion will not involve conviction and custodial 

sentence; 

8. The possibility of recidivism is highly reduced; 

9. Stigma and bad labeling are avoided; 

10. It reduces the cost of criminal justice  delivery system on the 

State and Offenders; 

11. It allows the authority to study and address the issues that 

frequently caused the child/youth to be engaged in crime; 

12. It allows offenders to be on probation; 

13. It reduces the case load of the Court; 
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14. It brings justice to the victims in most cases; 

15. It lessens the likelihood of negative peer influence on the 

offender usually associated with custodial sentence; 

16. It helps to decongest our Correctional Centres through the 

process of absence of custodial sentence; 

17. It reduces the number of cases that will come to Court for 

Trial. 

 

SCOPE AND DEMERITS OF DIVERSION: 
 

1. It is not in all cases that Diversion is practicable, the age of 

the offender is a strong factor, usually in most jurisdictions 

today, it is limited to above 15 but below 18 years of age. 

2. It is restricted to minor cases or first time offenders. Note that, 

it may be used still in offences that are not minor where the 

offences committed are induced by drug or mental sickness or 

when a special public interest has to be accommodated e.g. 

where a military veteran is involved as seen in US. 

3. It requires, most times, the consent of a victim where one 

exists and the victim may choose not to co-operate with the 

authority. 

4. The Defendant must be ready to accept responsibility for act 

alleged. Admission of being involved in the crime alleged is 

in issue. 

5. The Defendant will not be arraigned before any Court of law 

and still he will be punished for the wrong done, it puts a 

constitutional or legality question mark on the procedure. 

Proof beyond reasonable doubt is jettisoned. 

6. The deterrence value to the Defendant and the rest of society 

may not be as potent as the customary trial, conviction and 

custodial sentencing. 

7. If the Diversion method fails, it will embolden the offender if 

the authority allows him to operate freely as if nothing has 

happened to be involved in crime again. 
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8. The State would have wasted the period and time expended 

on the Diversion method if it fails to achieve its purpose at the 

end. 

9. The more the method of Diversion fails, the more it will lose 

credibility as a concept of criminal justice delivery system. 

10. If Diversion fails leading to reprocessing the offender for 

proper trial and eventual incarceration, the cost of prosecution 

will be more for the State than if a normal trial were to have 

been employed from the onset.  It requires time and 

resources to monitor or mentor offenders throughout the 

period of their service if the system is not to fail. 

11. It has not been codified in Nigeria. 

12. In the absence of any law to introduce and legalise 

‘Diversion’, its application by the Court will contend 

seriously with legality or constitutionality. (NB: The writer 

believes the Country is not ripe for this system as it may encourage 

our teeming youths to increase the rate of their commission of crime 

and for lack of facilities and institutions to engage in efficient 

monitoring and mentoring of the offenders. Note also that informal 

Diversion is being done by enforcement Officers.) 

 

 THE CONCEPT OF PLEA BARGAIN: 
 

Plea Bargain is an arrangement or agreement, as it were, between 

the prosecution and the Defendant (and the victim in some 

instances) whereby the Defendant is allowed to elect to plead guilty 

for a lesser offence or in exchange for a more lenient sentence or in 

order to have other charges dropped. 

It can also mean an arrangement in which the Prosecution provides 

Concession(s) to the Defendant in exchange for a guilty plea. In 

most cases, the interest of the victim is taken into consideration. 

Plea bargain can come in different forms but the most common 

forms being applied are:- 

a) Charge bargaining 
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b) Sentence bargaining and 

c) Facts bargaining. 

(NB: Charge bargaining may involve reduction of the counts if 

originally there is a charge with multiple counts or the reducing the 

severity of the nature of the offence to be put in the count e.g. trespass 

instead of burglary). 

 

RELEVANCY OF PLEA BARGAIN 
 

 

Plea bargain is relevant in our criminal justice  delivery  system 

today because the Administration of Criminal Justice Act, 2015 

and Administration of Criminal Justice Laws of various States 

(e.g. 2021 in Lagos (amended) Law, and 2018 in Kwara) 

introduced the new regime with copious provisions. 

(NB: Administration of Criminal Justice Law of Lagos State is the first 

legislation to legalise and localise plea bargain in Nigeria. See S. 75 

ACJL, Lagos State). 

 

MERITS OF PLEA BARGAIN CONCEPT: 
 

➢ The main aim of plea bargain is to take the full advantage of 

criminal proceeding mechanism that will achieve the best 

within a short time and at a bearable cost to the authority and 

the Defence. 

➢ Plea bargain is a method that benefits both the Prosecution and 

the Defence in that there is no risk of total loss on both sides in 

any criminal trial where it is employed. 

➢ It allows a mutually acceptable end result even in cases   where 

the evidence against a given Defendant or the evidence such a 

Defendant will rely for his/her Defence are dicey. 

➢ It saves a lot of the time, energy and resources of the 

Prosecution, the Defence and the Court which would have been 

discharged to attend to full trial when plea bargain is employed 

in a trial. 
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➢ Plea bargain allows the Prosecution to increase their rate of 

convictions and within a reasonable time. 

➢ It can be used in favour of a given Defendant in order to secure 

his cooperation to give more information or testify against 

another Defendant in the same case or in another criminal 

proceeding. 

➢ It assists the Prosecution, in most cases, to secure conviction 

where a given Defendant would have been acquitted or 

discharged on technical grounds. 

➢ Plea bargain benefits Defence Counsel because they will invest 

less time, energy and resources on plea bargained cases which 

will indirectly or directly increase their efficiency and income. 

➢ The Judges that are engaged in plea bargained cases enjoyed 

minimised risk of prolonged trials and writing of Rulings before 

the cases are concluded as customary in full trial procedure. 

➢ It reduces the number of cases that will go on Appeal and 

minimises the risk of having Rulings or Judgments of a Trial 

Court being overturned on Appeal. 

➢ It saves the Court the onerous burden of determining the guilt or 

acquittal of a given Defendant once the case is plea bargained. 

➢ It allows the Court, the Learned Counsel for the Prosecution 

and Defence to share the responsibility of sentencing. 

➢ It is a procedure that allows a given Defendant to reduce or 

escape completely at times, the severity of sanctions that may 

be the ultimate outcome of a full trial based on multiple counts 

or even a single count with severe punishment upon conviction. 

➢ It removes the frightening and upsetting fear of testifying in 

Court for the Defendants and would-be witnesses of both sides. 

➢ Many Defendants prefer the certainty of the outcome associated 

with plea bargained cases. 

➢ In most cases, the victims of a given crime do prefer the 

certainty of outcome which saves them the worry and emotional 

trauma of having to deal with likelihood of acquittal of the 
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offenders they feel strongly that they are guilty. 

➢ It promotes restitution just like Diversion. 

(NB: The merit or benefit of Plea Bargain procedure in criminal 

trials is succinctly captured by the Supreme Court of US thus: “….. 

if every criminal charge was subjected to a full scale trial, the States 

and Federal Government would need to multiply by many times the 

number of Judges and court facilities’’.) 

 

DEMERITS/LIMITATIONS OF PLEA BARGAIN: 
 

➢ Many at times, the society feels plea bargain procedure allows 

offenders to escape appropriate sanctions they deserve for the 

crime committed. 

➢ Some school of thoughts argued that it is a procedure that 

asphyxiate the right of a given Defendant to exercise his 

constitutional right to trial. 

➢ It may result to injustice at times where an innocent Defendant 

will plea bargain for whatever reasons such as overwhelming 

fear or as a result of long detention or likelihood of prolonged 

trial. 

➢ It brings the criminal justice delivery system into ridicule at 

times when the society feels that the outcome of a given plea 

bargained case is unacceptable for being outrageously lenient. 

(NB: Society, most times, feels that offenders of plea bargained 

cases were given veritable leeway to defeat justice which feeling, in 

no smaller measure, over the years has eroded and still eroding 

greatly the public confidence in our criminal justice system. The 

outcome of the negotiations in the case of Salisu Buhari comes to 

mind. He  got only one Thousand Naira fine where one of the 3 

offences leveled against him has a prescribed punishment of 14 

years and fine). 

➢ It is not of universal application as it is not all the criminal 

cases that can be plea-bargained. 
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➢ It will indirectly reduce the quality of advocacy as it involves 

negotiating skills rather than the knowledge of the Law and 

Procedure. 

(NB: In some jurisdictions today, plea bargain procedure has been 

banned even in some States in the US that popularised the plea 

bargain system to the world. Some of the States in America with a 

total ban of the system include: Alaska, Texas and El-paso). 

➢ Plea bargain method may lead to both poor investigation and 

 case preparation 

➢ It may be used as an oppressive tool by the Prosecution in 

politically motivated cases or where the Defence Attorney is 

careless, negligent or incompetent. 

➢ It seems to be in collision course with the Constitution of the 

Federal Republic of Nigeria because the guilty outcome 

secured in plea bargained cases are not consequent upon trial. 

➢ It allows pre-trial guilty results just like the concept of 

Diversion. 

➢ It allows presentation of the Defendant to Court with 

unconscionable zeal at times. 

➢ It tends to be biased in favour of the Prosecution. 

➢ It may make certain principles and procedures of criminal 

justice system to lose relevance and proper appreciation since 

they are totally not considered in plea bargained cases as 

opposed to situations leading to the final outcomes in full trials. 

➢ If employed most times in criminal trials, it may deprive the 

young Attorneys at Bar the veritable means of gaining the 

much needed knowledge and experience within reasonable 

time. 

➢ It is easily and more exposed to manipulation and abuse than 

the normal criminal trial procedures. 

➢ It is restricted as at today to only criminal prosecutions. 
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PROCESS OF PLEA BARGAIN: 
 

There is no immutable or universally acceptable process or procedure 

for Plea Bargain system. The process to be adopted will depend 

mainly on the legal framework of a particular jurisdiction. The process 

cannot therefore be uniform at the Federal and State levels or even in  

unison  in  the  different States of the same jurisdiction like Nigeria. 

The law  of  each State will surely determine the commencement and 

the entire process of plea bargain as well as the key factors  to  be 

priortised. The provisions of ACJL, Kwara State 2018 are a carbon-

copy of ACJA, 2015 with few variations.  I  am therefore going to  be 

using a  lot  of  the  guidelines as dictated by the two Legislations. ( 

NB: I apologise for my bias for Kwara State). 

➢ The agreement on plea bargain in any given criminal case 

specifically revolves around the “guilty plea” by the Defendant. 

S 276 (1) (a) ACJL, Kwara State; S. 270 (10)(a) ACJA. 

➢ The plea bargain arrangement must involve the Prosecutor,(the 

investigator where visible), the Defendant, the interest of the 

Victim and consideration must be given to the nature of the 

offence; the circumstances of committing the crime; the 

peculiarity of the Defendant such as previous criminal record 

and the interest of the society. Section 276(2) (b) (i),(ii),(iii) & (iv) 

ACJL, Kwara State; S. 270 (5) (a)&(b) ACJA. 

➢ A just Sentence is to be imposed on the convicted Defendant in 

a plea bargained case. Section 276(1) (b) ACJL, Kwara State; S. 

270 (4)(b) ACJA. 

➢ The Court can postpone the passing of Sentence to be imposed 

but not for more than 5 years and a part of the Sentence passed 

may be suspended by the Court as part of benefit to the 

Defendant  convicted vide plea bargained arrangement. 

➢ The Court can also award compensation where the victim 

suffers damage to or loss of his property. S276(1)(b)(iv) ACJL, 

Kwara State. 

➢ The plea bargain agreement shall be in writing, it will state that 
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the Defendant’s rights were availed him especially presumption 

of innocence, the full terms of the agreement, the substantial 

facts of the case and any other facts taken into consideration in 

the agreement and the admission made by the Defendant 

thereto. The Agreement must be signed by the Prosecutor, the 

Defendant and his Counsel and with a certificate confirming 

accurate interpretations where the use of an interpreter was 

engaged. Section 276(4)(a) (i)(b) (c) (d) ACJL, Kwara State; S. 

270(7) (a) & (c) ACJA. 

NB: The Court shall not participate in the negotiations. S. 

270(8) ACJA; S. 276 (5) ACJL, Kwara State. 

➢ The plea bargain agreement is to be introduced in Court before 

the Defendant is required to plead. Section 276 (6) ACJL, 

Kwara State; S. 270(9) ACJA. 

➢ The Court will request that the Defendant should confirm the 

agreement and whether his rights were brought to his notice and  

not breached; the admission made by the Defendant and his plea 

of guilt whether made freely and voluntarily. Section 276 (6) 

(a)&(b) ACJL, Kwara State; S. 270 (10) ACJA. 

➢ The Court after the necessary inquiry may still record a plea of 

not guilty if it is not satisfied that the Defendant is guilty; or the 

Defendant does not appear to have admitted the allegations in 

the charge or the Defendant has a valid Defence in law or that 

the plea of guilt is erroneous or invalid for any reason in law. If 

that happens, the Prosecutor will be informed and trial will then 

commence before another Court as if there was never a plea 

bargained agreement but the Defendant can waive the right to 

be tried by another Judge. Section 276 (9) (a)(b)&(c)&(10) 

ACJL, Kwara State; S. 270 (10) (b) ACJA. 

➢ If the Court is satisfied that the Defendant admits the charge 

and he is guilty of the offence in respect of which plea-bargain 

agreement was made, the Court shall proceed to consider the 

Sentence aspect   of the agreement and if satisfied after 

inquiries made, the Prosecutor shall be informed accordingly 
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and thereafter the Court shall convict the Defendant and 

sentence him in line with the Sentence Agreement. Section 276 

(11)&(13) ACJL, Kwara State; S.270(11)(a)(b) and (c) 

ACJA. 

NB: The Prosecutor and the Defendant can withdraw from the 

Agreement especially if the Court notifies them that it considers 

the sentence as unjust, the trial will then start denovo before 

another Judge but the Defendant again can waive that right) S. 

270 (15)(b) ACJA; S. 276 (14) & (17)ACJL Kwara State. 

➢ Where trial starts denovo, the Agreement shall become null and 

void and there shall be no reference to the negotiations or 

admission which preceded entering into the agreement in the 

trial follows unless the Defendant consents and the Prosecutor 

too may proceed on any charge. S. 276 (18) ACJL Kwara State; 

S 270(16) (a) (b) &(c) ACJA. 

➢ In Kwara State, the Attorney General is empowered to issue 

directions regarding all matters which are reasonably necessary 

with respect to:- 

a) Procedure to be followed in the application of plea bargain 

to any offence; 

b) Offences with prescribed minimum penalty; 

c) Cases in which the Court has the powers or is required to 

conduct a specific enquiry or make specific order whether 

before or after conviction. S 276(19) ACJL, Kwara State. 

➢ Where there is no plea bargain Agreement in any case, the 

Court shall inform the Defendant brought to Court of his right 

to opt for the procedure before he takes his plea. S. 271(1) 

ACJA; S. 277 (1) ACJL, Kwara State. 

➢ The Court can make an Order that any money or asset agreed to 

be forfeited under the plea bargained agreement be transferred 

to the victim or his representative. Section 270(12)ACJA. NB: 

There is penalty of 7years upon conviction for anyone that obstructs or 

resists the transfer of the property or money involved as ordered by the 
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Court. S. 270 (14) ACJA. 

➢ Conviction and Sentence pursuant to plea bargained agreement 

shall be a bar to another charge or trial on the same set of facts 

or for greater offence earlier charged. S. 270 (17)ACJA. 

➢ The Judgment of the Court pursuant to plea bargained 

agreement shall be final and no appeal shall lie in any Court 

against it unless fraud is alleged. S. 270(18) ACJA. (NB: Not in 

ACJL, Kwara  State is smarter  here  as  such  provision will frontally 

contend with the Constitution of the Federal Republic of Nigeria. See, 

Professor Yemi Akinseye George (SAN) on; Administration of 

Criminal Justice Act (ACJA) 2015 with explanatory notes and cases at 

page 322. This writer also shares the views expressed by the learned 

Author because any law should not ambitiously and with the tone of 

finality take away any constitutionally guaranteed right). 

➢ The Court shall record the fact that it is satisfied that the 

Defendant  understands the Charge read and explained to him 

in the language he understands and shall record his plea to the 

Charge as nearly as possible in the words used by him. Section 

271 (3) ACJA; S. 277 (3) ACJL, Kwara State. 

➢ Where the fact of previous conviction of a given Defendant is in 

issue, the Prosecution shall prove same in accordance with the 

provisions of Evidence Act. Section 272 ACJA; S. 278 ACJL, 

Kwara State. 

➢ A Defendant that pleads not guilty shall be deemed to have put 

himself to trial. Section 273 ACJA; S. 279 ACJL, Kwara 

State. 

 

ROLES OF JUDICIAL OFFICERS IN THE PLEA- BARGAINED 

AGREEMENT: 
 

 

As stated earlier on, the Judge or Court Officials are not to 

participate in the negotiations that will lead to a plea- bargained agreement. However and after negotiations, the Judge shall be involved in such areas that will prevent oppression, persecution, injurious inadvertence, 
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negligence, mischief and mistakes of the negotiating parties so as 

to enthrone justice. Areas of involvement of the Judge to arrive at 

justice may include but not limited to:- 

a) allowing a given Defendant to withdraw from the agreement 

in deserving situations; 

b) Prevention of injustice that may result from an erroneous or 

invalid plea bargained agreement; 

c) Making sure that the Prosecutor follows all the requirements 

of the law in securing the Agreement; 

d) Establishing the true position that the Agreement is free and 

voluntary and not based on coercion or any undue 

interference; 

e) Prevention of innocent Defendants being made Convicts by 

the Prosecution erroneously/oppressively/negligently/ 

ignorantly or by self incrimination of the Defendants as a 

result fear. 

f) Rejection of arrangement considered as unjust either for 

being ridiculously lenient or outrageously hash. 

g) Indirect participation is also possible by the antecedents of 

the Judge(s) over a period of time in passing severe 

Sentences on the offenders who went for full trials to the 

knowledge of the new offenders and their Counsel 

necessitating the new offenders to opt for plea-bargain. 

(NB: It is suggested that the reason why Judges should not 

participate directly in the plea-bargaining arrangement is that the 

involvement of the Judge may interfere with his impartiality and 

places an undue pressure on the Defence to accept the plea deal 

at all cost). 

 

 FACTORS TO BE CONSIDERED IF PLEA BARGAIN IS IN THE 

INTEREST OF THE PUBLIC IN ANY CASE: 
 

The Prosecutor must ensure that the acceptance of a given plea 
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bargained arrangement is in the interest of justice; that  of the 

public; public policy and the need to prevent abuse of legal 

process. In determining whether it is in the public interest to enter 

into a plea bargain, the Prosecution must weigh all relevant factors, 

which will include:- 

i. The Defendant’s willingness to cooperate in the 

investigation or prosecution of others; 

ii. The Defendant’s history with respect to criminal activity; 

iii. The Defendant’s remorsefulness or his contrition and his 

willingness to assume responsibility for his conduct; 

iv. The desirability of prompt and certain disposal of the case; 

v. The likelihood of obtaining a conviction at trial and the 

probable effect on the witnesses; 

vi. The probable sentence or other consequences if the 

Defendant is convicted; 

vii. The need to avoid delay in the disposition of other 

pending cases; 

viii.  The expense and time to be involved in full trial and likely 

appeal. 

ix. The Defendant’s willingness to make restitution or pay 

compensation to the victim where appropriate. See S. 270 

(3)&(6) ACJA 2015. 

 

THE EXTENT OF THE APPLICATION OF DIVERSIONS AND 

PLEA BARGAIN IN NIGERIA OVER THE YEARS, 

CHALLENGES AND LIMITATIONS AND THE PRACTICAL 

SOLUTIONS TO ADDRESS THE CHALLENGES 
 

In Nigeria, the concept of Diversion as not been incorporated into 

our Criminal Justice Statute Books as noted earlier on and its 

application in criminal trial is yet to be seen in a pronounced 

manner in our Courts now. 
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On the other hand, Plea bargain as a way of disposing criminal 

matters in our Courts has gained prominent recognition and its 

application and impact have been felt for good and for otherwise 

despite being new and within a short period. 

It has been applied by different Courts at different times to variety 

of cases. Its application today has put no one in doubt that it has 

become part of our criminal justice delivery system and the legal 

justification for that has already been treated earlier on in this paper. 

S.75 of the ACJL, Lagos State, 2007 (as amended); S. 270 ACJA, 2015 

and S. 276 ACJL, Kwara State and relevant laws of other States. 

Over the years, especially at the Federal level, the Prosecution has 

been using the system to speedily conclude criminal matters 

especially cases dealing with economic crimes and chunky sum of 

monies, both in  Naira and foreign currencies were recovered. The 

country, in some cases, was able to repatriate the foreign monies to 

the country of origin for onward transmission to the appropriate 

victims thereby enhancing the image of Nigeria. The perception of 

foreign businessmen that cases go on endlessly for years in Nigeria 

is being changed for the good. The various States too have used the 

mechanism to recover various funds illegally gained by  our youths 

/Defendants within a short time and at less expense especially in 

the area of cyber crimes which has made it possible to return such 

funds to the foreign victims. 

That also is improving our battered image within and without the 

country. 

 

PRACTICAL SOLUTIONS TO ADDRESS THE CHALLENGES: 
 

 

Diversion faces the challenges of non codification, whether it will 

benefit our system or not remains in the province of speculation 

until it can is incorporated into our Criminal Statute Books at 

Federal or the various States of the Federation. If that is done, 

minor offences like shoplifting, trivial assault and battery, traffic 

offences etc competing for precious judicial time can be 
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conveniently dealt with without clogging the cause List of our 

Courts again. 

One of the major challenges of the plea bargain is based on the 

restrictive aspect of its application, the writer will suggest that it 

will be good if it is extended albeit in very limited degree to civil 

procedure involving simple cases like trespass, very small debt 

recovery cases and tenancy matters. 

 

DIVERSION IN OTHER COUNTRIES 
 

Diversion programme has been used in United States of America  

very extensively so much that it can be said with certainty that US 

gave the world the Concept of Diversion in Criminal Procedure. 

Such other Countries that have made Diversion prominent part of 

their criminal justice delivery system include but not limited to 

India, Australia, Canada, Germany, France, Pakistan etc. It is the 

strong belief of the writer that the procedure of Diversion succeeds 

very well in those jurisdictions mentioned largely because of their 

peculiarities of the zeal even without any force or inducement to 

make frank disclosure and to display utmost good faith. In this part 

of the world, if we are not to glorify hypocrisy, many offenders 

will not see the need to tell the truth and own up to their 

infractions. In such a jurisdiction of ours, one of the very essence 

of Diversion  which is for the society to appreciate the commission 

of a crime and the offender to acknowledge the truth that he was 

involved in the  said crime and ready to make amend will be lost. 

Diversion if employed in this jurisdiction may be a licence for 

increase in the   rate of crimes committed by our teens. (NB: In all 

of these countries, the system is yet to be applied for serious 

crimes). 

Plea bargain is a significant part of the criminal justice delivery 

system of the United States resulting in most of the criminal cases 

being settled by plea bargain arrangement rather than by jury trial. 

For instance, in 1969, the case involving the death of MARTIN 
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LUTHER KING JR was resolved by plea negotiations where the 

self- confessed killer, JAMES EARL RAY bagged 99years jail 

terms instead of a death penalty. 

The purpose of Diversion in the United States are, among other 

things to:- 

1. acknowledge the truth of crimes and their perpetrators; 

2. give comfort to victims and society that justice has been 

served; 

3. punish criminals so as to deter them and others from 

thinking that crime pays; 

4. reform criminals so that they do not commit future crimes; 

5.  protect society from harm by reforming criminals and 

making them performing the prescribed forms of Diversion 

in their community. 
 

THE CONCEPT OF DIVERSION IN INDIA 

The concept of Diversion is recognised in India. The system 

introduced pretrial Diversion programme that allows a person who 

makes a mistake to avoid having a criminal conviction in his/her 

record. The Diversion arrangement typically only applies to first 

time offenders who committed non-violent misdemeanors but the 

condition of having no previous criminal history is the key factor. 

In India, if a person successfully completes all the requirements of 

the form of Diversion programme prescribed for him for breach of 

a given law, then the pending criminal Charge is dismissed and 

the person’s record remains clear of any convictions. 

However, if a person commits another offense within two years of 

the pretrial Diversion programme/service in India, he/she will be 

charged with the new offence he has just committed and the 

original Charge with respect to the previous breach for which he 

took the benefits  of  Diversion will be reinstated. NB: The writer 

believes the style of India is a bit of improvement on that of the US and it 
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will not be a bad idea if Nigeria adopts same even with marked 

improvements or innovations that will take care of our peculiarities if 

Diversion  is to be formally introduced into the criminal justice delivery 

system of our country. 

 

THE CONCEPT OF PLEA BARGAIN IN INDIA 
 

Plea bargain is not an indigenous concept of Indian legal system. It 

is part of the recent development of the criminal justice system 

(ICJS) of India but it is being applied mostly their in criminal 

adjudication. 

Plea bargain was introduced into Indian Criminal Justice System 

after considering the burden of long-standing cases on the Judiciary 

and the interest of the Public. India then embraced the serious 

determination to reduce the delay in disposing criminal cases. 

Therefore,154th Report of the Law Committee of India first made 

the recommendation to introduce the Plea bargain as an alternative 

method to deal with huge number of pending criminal cases. The 

said recommendation of the Law Committee again found support in 

‘‘MALIMATH Committee Report’’ which also recommended 

Plea bargain arrangement to tackle the ever growing number of 

criminal cases to facilitate their early disposal and to reduce the 

burden of the Courts. 

The concept of plea bargain was thus inserted into the India Criminal 

Procedure (Amendment ) Code of 2005. The Code makes the Plea 

bargain to apply to the following:- 

1. Cases where the punishment is not death penalty, life 

imprisonment and not more than imprisonment for 7 years. 

2. Where the offences will not affect the socio-economic 

condition of the country. 

3. Where the offences are not committed against a woman or a 

child below 14years. S. 265A thereof. 
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ROLE OF JUDICIAL OFFICERS IN ENHANCING THE USE OF 

DIVERSIONARY MEASURES IN THE CRIMINAL JUSTICE 

SYSTEM 
 

The specific roles of Judicial officers in dispensation of criminal 

justice with respect to Diversion as a method in criminal trials  

cannot be gleaned from any Statute Books  today since  the  

concept of Diversion is yet to be codified. Much of the roles the 

judicial Officers can do will be such roles that will be the in realm 

of guesses and speculation for now in this country. If there is no 

law, what will be the legal justification for any roles performed by 

the judicial Officer. The system of Courts is different from the 

operation of the Police, FRSC, NDLEA etc in which a lot of their 

roles may be shaped and determined by discretion. To exercise 

even a discretion by judicial Officers, the law must grant such 

discretionary power first.  In Nigeria today, any role a judicial 

officer may perform with respect to Diversion when no law 

supports same will have validity issues to contend with. The 

foregoing however cannot be said about the Countries practicing 

Diversion. 

Judges must play special role in ensuring that justice is well 

delivered to the parties and so the concept of Diversion, in the 

countries where same has been adopted, will require the roles that 

will not be different from such to be performed by our Judges 

under the regime of Plea bargain. 

(NB: See again, the writer’s position on what the Roles of Judges should 

be in Plea bargain Arrangement earlier treated in this paper). The point to 

be included  here  will  be  that Judicial Officers will have to be involved 

in the ensuring compliance with the form of Diversion prescribed to be 

observed by the offender and where it may require monitoring and 

getting periodic report to arrive at an informed position at the end 

of such service by the Offender so as to decide whether the 

offender should enjoy clean slate of criminal record as to have the 
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charge to be preferred dismissed or to actually reinstate the charge. 

CONCLUSION; 
 

The concept of Diversion although not yet in any of our laws, 

however, will be a step in the right direction if same is introduced 

or incorporated in our various Administration of Criminal Justice  

Laws. The demerits of it and the fear that may be entertained 

about the concept as likely to induce our teens to be more involved 

in crimes should not prevent giving the concept a try. The 

necessary amendments can be made to any law or the Constitution 

that may put the legality of its being part of our criminal justice 

delivery system in issue. 

The Plea bargain has been part and parcel of the Administration of 

our Criminal Justice System in Nigeria. It is true that the 

application of the Concept has attracted a lot of criticisms but in 

deserving cases, it has really achieved the much needed results in 

terms of speedy disposal of cases and justice seen to have been 

served to the benefits of the public and the victims. The Courts that 

are presently over burdened in almost all the States of the 

Federation and the expectation of our ever- impatient society to see 

to the timely conclusion of criminal matters make the introduction 

and application of Plea bargain regime indispensable and Diversion 

a province to visit. The task ahead is to strive as Judges to apply the 

concept of Plea bargain with the fear of our Creator by sticking to 

the dictates of the law relating to same, adhering strictly to the 

judicial Oaths we took and being conscious of the public 

perception of the Judiciary and its impact on the collective image 

of the Judiciary and applying impartially the legal brakes to guide 

the vehicles of the Attorneys for the Prosecution and Defence 

where their direction will lead to injustice and erosion of the public 

confidence in our criminal justice delivery system. I rest my case 

milords. 

 

THANK YOU 
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