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Protocols: 

I count it a rare opportunity to be here today at National Judicial Institute. I thank the NJI 

Administrator; Hon. Justice Salisu Garba Abdullahi immensely for inviting me to present this 

paper. I am optimistic that at the end of this paper, I may have enriched the audience as 

regards the topic of discussion thereby justifying the confidence reposed in me. 

1.0 Introduction: 

The law of nature dictates that everyone must die. Accordingly, from the beginning of time, 
transition from one generation to another has been one of the basic trappings and features of 
human existence. Prior to such transition and while still alive, most people rich or poor acquire 
properties (herein referred to as estate) and are interested in the way and manner the estate 
are administered upon their demise. The estate to be administered includes assets and in 
some cases, liabilities which are handed down to succeeding generations. Indisputably, the 
traditional and indeed African Communities generally had their own laid down rules and 
procedure for the regulation of their own affairs; indigenous traditional system of 
administration of estate inclusive. Such administration of estate is what is today known as 
administration of estate under customary law. In other words, despite the absence of 
legislations for the regulation of successions and administration of estate in those early 
communities, for any such succession and administration of estate to be valid, there must 
have been some sort of approbation by the natives. Administration of estate under customary 
law follows a process of succession as estate of the deceased commonly devolves on the 
successors of the deceased. Now, the focus of this paper is not succession but the 
administration of estate under customary law, and the practice and procedure for such 
administration. However, a discussion on the subject matter of this kind cannot be 
conclusively done whilst taking away the issue of succession, which in my view forms an 
intricate part of administration of estate under customary law.  
 
The hallmark of this paper is to examine the administration of estate under customary law as 

well as the practice and procedure for doing so. The paper consists of ten parts. Part one is 



the introduction while part two is the definition of key concepts. Part three deals with the 

determination of the applicable customary law, with brief focus or stint on its applicability in 

Yoruba, Igbo, Nupe and Benin Kingdoms. Part four considers the Practice and Principle: 

Primogeniture Rule for the administration of estate. Part five, considers Administration of 

Estates under Customary Law, Part six considers the Rights of Spouses Under Customary 

Law while Part seven considers the Rights of the Adopted Child. Part eight of the paper deals 

with the Paternity Rights of an Illegitimate Child. The ninth part considers The Rights of An 

Illegitimate Child to Inheritance Under the Law, while the tenth part concludes the paper with 

conclusions and recommendations.  

2.0 Definition of Key Concepts 

Three major concepts call for clarifications, namely; administration of estate, succession to 

estate and Customary law. 

2.1 Administration of Estate 

Administration of estate may simply be referred to as the management and settlement of the 

assets and liabilities (estates) of a deceased person. It is referred to as the process of 

coordinating and controlling the factor resources vis-à-vis the deceased person’s estate 

(assets and liabilities) for the purpose of achieving a desired objective.1 Gadsby, defines the 

term ‘estate’ to mean all of someone’s property and money, especially everything that is left 

after they die.2 It follows therefore, that administration of estate is all about the management, 

direction, disbursement and distribution of an estate or the proceeds of an estate of a 

deceased person. Custom of a people, forms the rule or principles governing the 

administration of the estate of the deceased under customary law, and such administration 

purely relates to Intestate Succession under Customary Law. 

2.2 Succession to estate 

What is succession? The Oxford Advanced Learner’s Dictionary, defines succession in the 
context of this topic to mean the act of taking over an official position or title.3 Gadsby defines 
the term succession in relation to the subject of discuss to mean the act of taking over an 
office or position, or the right to be the next to take it.4 In like manner, Garner defines the term 

 
1 ‘Administration (of an Estate)’ 1 <http www.Law.connel > accessed 2 March 2022: T O G Animashaun & A B 

Oyeneyin, Law of Succession, Wills and Probate in Nigeria (MIJ Publisher 2022)12. 
2 A Gadsby, Longman Dictionary of Contemporary English 3rd  ed (England, Pearson Education Limited 2001) 465. 
3 8th edition (2015) 
4 Gadsby (n 2) 1442. 

http://www.law.connel/


‘succession’ to mean the act or right of legally or officially taking over a predecessor’s office, 
rank, or duties. The acquisition of rights or property by inheritance under the laws of descent 
and distribution.5 In the view of Kerry, succession is concerned with the transfer or devolution 
of property on death.6 Succession can be loosely defined to mean inheritance, the right to 
inherit, the order in which inheritance is bequeathed and the condition precedent under which 
one can succeed another.7 The law of succession therefore is all about the transfer or 
devolution of property on another or others (his or her heir or privies in blood or next of kin) 
upon the death of an owner. The law is the rule by which such devolution occurs. As His 
Lordship Moses A Bello (of blessed memory), Former President Customary Court of Appeal 
FCT Abuja rightly observed, the law governing succession in Nigeria is generally headed 
under two broad headings, namely: Testate and Intestate Successions. While Testate 
Succession is primarily governed by Wills and the applicable Wills Law, Intestate Succession 
on the other hand is that condition where a man dies without leaving behind a valid Will. 
Intestate Succession can be divided into Intestate Succession (Non-Customary) and Intestate 
Succession under Customary Law.8  
 

2.3 Customary Law 

Customary law has been defined as ‘a mirror of accepted usage, a reflection of societal 

attitudes and habits of various ethnic groups. It derives validity from the consent of the 

community which it governs, applicable only to people indigenous to the locality where such 

customs hold sway.9 The Supreme Court, per Andrew Obaseki JSC (as he then was), defines 

customary law as the organic or living law of the indigenous people of Nigeria regulating their 

lives and transactions. It is regulatory in that it controls the lives and transactions of the 

community subject to it. 10  Deducible from the above, customary law are those rules of 

conducts which the persons living in a particular locality have come to recognize as governing 

them in their relationship between one another and between themselves and things. 

Customary law therefore is deemed to have been derived from customs governing the people. 

 
5 B A Garner, Black’s Law Dictionary 9th ed (USA, Thomson Reuters Business 2009) 1569. 
6 R Kerridge, Parry & Kerry, The Law of Succession, 12 ed (London, Swwet & Maxwell 2009) 1. 
7 M A Bello, ‘Principles and Practice of Succession Under Customary Law’ 2. A Paper presented at the National 

Judicial Institute, the Premier Judicial Institution in Nigeria by Hon. Justice Moses A. Bello (JP) OFR, FICMC 

President customary Court of Appeal, FCT-Judiciary on 22 March 2017. 
8 Ibid 2. 
9 J W Salacuse, A Selection of Survey of Nigerian Family Law (Zaria, ABU Bookshop 1965) 2 & 8.  
10 Oyewunmi v Ogunesan (1990) 3 NWLR (Pt. 137) 137. The definition was adopted subsequently in later cases per 
Ogwuegbu JSC in Dang Pam v Sale Dang Gwom (2001) 1 WRN 51 at 63. Per Edozie JCA in Yaktor v Governor of 
Plateau State ( 1997) 4 NWLR (Pt. 498) 216 at 228 – 229. 



What then is custom? The word ‘custom’ according to section 258 of the Evidence Act11 

means a rule which, in a particular district, has, from long usage, obtained the force of law. 

The Court of Appeal in Aku v Aneku12 defines custom to mean the unrecorded tradition and 

history of the people which has “grown” with the “growth” of the people to stability and 

eventually became an intrinsic part of their culture. It is a usage or practice of the people 

which by common adoption and acquiescence and by long and unvarying habit has become 

compulsory and has acquired the force of law with respect to the place or the subject matter 

to which it relates. Thus, the people in a particular community or tribe accept these customs 

as binding upon them. Therefore, customary law is organic in that it is not static, it is regulatory 

in that it controls the lives and transactions of the people subject to it. Hence, it is referred to 

as the mirror of the culture of the people. 

3.0 Determination of Applicable Customary Law 

Customary law in Nigeria has almost as many variations as there are ethnic groups in the 

country. This is as a result of the nation’s plural legal system. The resultant effect is the 

absence of uniformity of rules and principles in the administration of estate under customary 

law in Nigeria. The fundamental question then, is, how does one determine the correct law 

applicable in the administration of estate of an individual under customary law in Nigeria? 

The answer can only be ascertained by determining whether the person is subject to 

customary law. A person is considered to be subject to customary law if: 

1. The person has not made a Will of English type under the Wills Act 1837 or Wills Law 

of his State of origin or of his adopted State; and or 

2. The person has contracted a customary law marriage. 

Upon finding a yes or positive answers to the above posers, the person will be deemed bound 

by customary law and essentially, the deceased’s customary law is the appropriate and 

applicable law to be applied in such situation. To this end, the deceased customary law 

becomes applicable, irrespective of the fact that the deceased died outside his ethnic locality 

or left behind, properties outside his home of origin. It is worthy of note that having regards to 

the decision of the court in Tapa v Kuka13 that while it is true with respect to land matters 

 
11 LFN 2011. See Nwokedi JSC adopting the statutory definition in Agbai v Okague (1991) NWLR (Pt. 204) 391 at 
416. 
12 (1991) 8 NWLR (Pt. 209) 280. 
13 (1945) 18 NLR. 



generally, that the customary law of the place where the land is situate (lex situs) is applicable; 

with respect to administration of the estate/inheritance, the appropriate customary law is the 

customary law of the deceased. 

Generally, as dictated by Osuagwu v Soldier14 a person carries his customary law with him, 
hence regardless of the customary law of the place of his residence or abode, his personal 
law shall prevail. However, where a person voluntarily gives up his personal law or customary 
law, and adopts another one in preference to his original customary law, the customary law 
which he has voluntarily adopted will become his personal law or customary law and will 
regulate the administration of his estate except with respect to lands not situate within the 
community under which his adopted custom or personal law operates. This position agrees 
with that expounded by the Supreme Court in the case of Adeniyi Oluwo & Ors v Olabowale 
Oluwo.15 In that case, the Apex Court was invited to determine whether a man can give up 
his own personal law and acquire the customary law of his place of abode. The facts of the 
case were that one Adeyinka Olowu, a Yoruba man from Ijesha, having lived most of his life 
in Benin City, married Benin women and gave birth to all his children in Benin. He 
subsequently applied to the Oba of Benin and was naturalized as a Benin indigene. 
Consequently, he acquired the status of a Benin man and lived his life as such, and enjoyed 
all the privileges of a Benin indigene and acquired landed properties as a result. He died 
intestate and his estate was distributed in accordance with Benin native law and custom. 
However, some of his children were aggrieved and challenged the distribution. It was their 
contention that his original Ijesha Customary Law should be applicable in the distribution. The 
trial High Court as well as the Court of Appeal held in favor of the Benin Native Law and 
Custom on the grounds that the deceased though a Yoruba man by extraction, his 
naturalization conferred on him, the rights of a Bini man, which rights he enjoyed significantly. 
On further appeal to the Supreme Court, it was held that the deceased personal law and law 
governing the distribution of his estate is the Benin customary law. The Court per Coker JSC 
(as he then was) intoned: 
 

“It follows therefore that by virtue of his change, his personal law 

changed to the Benin customary law, distribution of his estate on 

intestacy must necessary be governed by Benin customary law. He 

married Benin women who had children for him, he carried on various 

business activities in and around Benin city. The change of his status 

endowed him with the rights and privileges of a Benin indigene and his 

change in status accords with Benin customary law”. 

 
14 (1959) NRNLR 39. 
15  (1985) 3 NWLR (Pt. 13) 372. 



Deducible from the foregoing, is that any Nigeria can change his personal customary law of 

origin in preference for another which he acquires as a result of acculturation and or 

assimilation. To this end, the law applicable for the administration of a deceased’s estate on 

the intestacy or under customary law is his preferred personal law and not his personal law 

of origin. 

4.0 Practice and Principle: Primogeniture Rule 

The general principle under customary law where the deceased dies intestate, is that his self-

acquired property devolves on his children as family property. This position is as established 

in Suboru v Sumonu16 and followed in Abeje v Ogundairo.17 The head of the family being 

the eldest male child of the deceased occupies the family house and holds same as trustee 

of the other children, male or female. However, the rule is different in certain localities. 

In Benin and Onitsha communities, the deceased estate devolves to the eldest son 

exclusively, in accordance with the rule of primogeniture, under which the eldest son is 

expected to look after the younger children, and may sell the property over the wishes of other 

children or treat it as his own property. 18 Among the Markis groups of the Verbe of Nothern 

Nigeria, the rule of ultimogeniture applies, where inheritance is by the youngest son, which 

applies to bar other heirs of the deceased from the estate. 

Though the rule of primogeniture has been viewed to be unfair to the younger children of the 

family, it has been argued that the system accords with native ideas, particularly the role of 

the eldest son as the ‘father of the family’,19 who is seen to have a legally binding obligation 

towards the other children of his parents.20 This method is said to promote family cohesion, 

unity, and sustains the family name in perpetuity. It is designed to avoid the dismemberment 

of the nuclear and extended family system. It is on this account that the popular saying holds 

sway that under customary law, real property has been recognized as belonging to ‘a vast 

 
16 (1957) FSC 33. 

17 (1967) LLR 9. 
18 T O Elias, Modern Nigeria Land law (Evans Brothers 1989) 153: C O Olawoye, Title to Land in Nigeria  

(University of Lagos/Evans Brothers London 1974) chapter 6: B O.Nwabueze, Nigerian Land Law (Enugu, 

Nwamife Publishers 1982) 86.  

19 Ehigwe v Ehigwe (1961) 1 NWLR 307 at 309. 
20 S N Obi, Family Law in Nigeria (1966) 72. I O Smith, Practical Approach to Law of Real Property (Lagos, 

Ecowatch Publications 1999). F Fekumo, Principles of Nigerian Customary Land Law (Port Harcourt, F & F 

Publishers 2002). 



family of which many are dead, few are living and countless members are still unborn’.21 By 

this mode, the right of the surviving first son to succeed his father in the headship of the family 

is automatic and arises from the fact of seniority. As such, only the father, who is the owner 

of the family property, can deprive his surviving first son of this right, by a valid direction or 

customary will, made with the aim of ensuring that the affairs of the family are managed 

properly by a person qualified on grounds of intelligence and education to do so. In the 

absence of such direction, the right of the eldest son cannot be taken away without his 

consent. 

5.0 Administration of Estates under Customary Law 

Commonly, under customary law, certain modes of inheritance apply under almost all the 

numerous customs and ethnic groups, in Nigeria. These common features or attributes can 

be classified into two heads, namely:  

1. Mode of Succession or Distribution Technique 

2. Qualification for Succession or Inheritance Rights  

5.1 Mode of Succession or Distribution Technique 

This is the fundamental principle upon which claim to inheritance are predicated or based 

under customary law. In Nigeria the most common system of succession under customary 

law is patrilineal and or patrilocal22 as opposed to matrilineal. Right to succession therefore is 

traced through the male descent or father’s linage. This practice acquired different variants 

like the Primogeniture and ultimogeniture. 

5.1.1 Administration of Estate Among the Yorubas 

Under the Yoruba customary law, two methods of distribution or inheritance are settled. 

Hence in Akinyede v Opere,23 Ademola CJN (as he then was) opined that:  

It is a common ground that the Yoruba customary law admits of two 

methods of distribution of assets where the progenitor dies intestate. 

These distrubitions are usually made by what the Yorubas call “Idi-Igi’’ 

or ’Ori-Ojori methods. 

 
21 Coker v Coker 14 NLR 83: Jacobs v Oladunmi Brothers Ltd 12 NLR 1. 
22  C M G Yakubu, Property Inheritance and Distribution Under Customary Law (2004) 14. 
23 (1968) ALL LR 65 at 67. 



The Idi-Igi method is applied where the estate is shared per stripes, that is, according to the 

number of wives the deceased had in his life time, whereas under the Ori-Ojori method, the 

property is distributed per capita, that is, according to the number of children of the deceased. 

The Idi-Igi system appears to have more universal acceptance and recognition among the 

Yoruba nations. This position was confirmed and reinforced in the locus classicus case of 

Dawodu v Danmole24 where the Supreme Court held that the method is not repugnant but 

that the modern method of Ori-Ojori is only used to avoid litigation. In the above case, Abbot 

FJ observed at page 49 of the report that: 

Having carefully considered all the evidence now before us, I would hold 

that (i) Idi-Igi is an integral part of the Yoruba native law and custom 

relating to the distribution of intestates (ii) that Idi-Igi is the universal 

method of distribution except where there is a dispute among 

descendants of intestate as to the proportions in to which the estate 

should be divided. 

The Privy Council later confirmed the decision of the Supreme Court as reported. 25  

Adefarasin J (as he then was), doubted the decision in Danmole’s case (supra) but 

nevertheless followed it because he felt bound to follow it in the case of Salako v Saloko26 

by the doctrine of judicial precedent. The doubt in the justice and equitability of the rule in 

Danmole’s case is accentuated by the very dictum of the court. According to the court at page 

48: 

 The witness for defendants/respondents substantially agreed that Idi-igi was always 

observed in former times, but stated that it has now been to some extent 

superseded by Ori-Ojori, the change having come about to preserve cordial 

relationships between the children. Those who, under Idi-Igi received a smaller 

share than their half-brothers and half-sisters, felt aggrieved and thus often resulted 

in the expenses of litigation. To avoid this, therefore Ori-Ojori was adopted in some 

cases. The offshoot of this evidence in my opinion, is that Ori-Ojori is a fairly recent 

innovation introduced to avoid litigation.  

It is submitted that though Damole’s case appears to have resolved rivalry or conflict between 

Idi-Igi and Ori-Ojori in favour of Idi-Igi, nevertheless, the plethora of cases relating to 

 
24 (1958) 3 FSC 46. 
25 (1962) 1 WLR 1053). 
26 (1955) LLK 136. 



customary system of administration of estate, appear to prefer and vindicate the Ori-Ojori 

system more than those relating to the Idi-Igi sytem. Hence, in Akinyede v Operte27 the 

Supreme Court appeared to have attached some weight to the discretion of the family in 

adopting what mode to apply in distributing the property of an intestate under Yoruba 

customary law. 

However, the right of the widow to administer the estate of her deceased husband under 

customary law seems not to have gained ground. In fact, the position under customary law is 

that the widow has no right to administer the estate of her deceased husband. Thus, in Aileru 

v Abinu28 it was held that customary law did not permit a widow to administer the estate of 

the husband. It is submitted that such custom is not only repugnant to natural justice, equity 

and good conscience, but it is also discriminatory and incompatible with the provisions of the 

1999 Constitution of the Federal Republic of Nigeria.29 

5.1.2 Administration of Estate Among the Igbos 

In majority of the Igbo communities, customary succession and administration of estate is 
such that the eldest son of the deceased succeeds to his father’s estate. This mode is known 
amongst the Igbos as succession by the Okpala or Okpara or Opara’ or Diokpa depending 
on the individual dialect.30 The Okpala or Okpara or Opara or Diokpa who is the eldest son, 
steps into his father’s shoes upon the death of his father and becomes head of the family. 
Where however, the deceased father had more than one wife, the eldest sons of each of the 
wives takes part in the sharing of the estate. Nevertheless, the oldest of the sons, assumes 
the position of their deceased father. The rights of the Okpala are however exercised in trust 
for his younger brethren/s. In fact, under the Igbo custom, the eldest son inherits exclusively 
the Obi, that is, the house where his deceased father, lived and died. The only exception is 
that he must allow his other sibling to live in the house until they have individually built their 
own individual homestead. Where however, the deceased has no mail survivor, his estate is 
inherited by his surviving brothers of full blood or his father in that order. Unfortunately, the 
wives and daughters of a deceased have no right to administer or inherit the estate of their 
deceased husband or father under the Ibo Customary Laws. However, it is gratifying to know 
that our courts have in recent times in a plethora of cases upheld the rights of the woman to 
inherit/administer her father’s or husband’s estate.  
 

 
27 (1968) ALL NLR. 
28 (1952) 20 NLR. 
29 Particularly, section  
30 J Ezeilo, {Law and Practice relating to women’s inheritance rights in Nigeria: An overview 

 



5.1.3 Administration of Estate among the People of Benin 

Under the Benin culture and tradition, the mode of inheritance is clearly stated by way of 
customs such that particular assets of a deceased can only be inherited by a particular class 
of successors. For instance, under the Benin Custom of Igiogbe, the eldest surviving son of 
a deceased inherits the house where the deceased lived and died to the exclusion of all 
others. This right enjoyed by the eldest son of the deceased, cannot be taken away from him 
not even by way of a will. According to Benin Customary Law, an “Igiogbe” that is the house 
in which the deceased lived and died and usually (though not always) where he was buried, 
automatically devolves on the eldest son of the deceased.31 The Igiogbe is so important in 
the life of a Benin man because of the traditional values that are attached to it. It also serves 
as the traditional family seat. 
 
5.1.4 Administration of Estate among the People of Verbe of Northern Nigeria 

Among the Markis group of the Verbe of Northern Nigeria, the customary rule of 
ultimogeniture applies. Under the rule, inheritance is by the youngest son. The custom bars 
any other heirs of the deceased landowner from inheriting or co-inheriting and or 
administering the estate of the deceased. 
 
5.2 Qualification for Succession or Inheritance Rights  

Under customary law of the various ethnic groups and tribes in Nigeria, the qualification for 
and or right to inheritance is generally traced or dependent on blood relationships. A person 
lacks the capacity to inherit from a deceased except he or she is of the same blood with the 
deceased. As ably stated above, the principal heirs to a man’s estate under Customary Law 
are his children. Unfortunately, in practice in some places, the custom discriminates amongst 
the male and female children. Under the Yoruba Customary Laws for instance, the Courts 
have held that both the male and female children of a deceased have equal rights to inherit 
their father’s estate.  Thus, in AMUSAN v OLAWUNMI 32 the Court even upheld the rights of 
a woman to be family head in Yoruba Customs. 
 

In Igbo culture and tradition, the strict application of the primogeniture rule operates to exclude 

women from inheriting their father’s estate. It was against this background that the court held 

in MOJEKWU v MOJEKWU33  that a Customary Law that allows only males to exercise a 

 
31 A supplement to the Hand Book on Some Benin Customs and Usauges: Property Sharing issued by the Benin 

Traditional Council, on the authority of the Omo N’ Oba Erediauwa, Oba of Beniin Vol 2 (1996) 19. 
32 (2002) 12 NWLR (Pt.  780) 30. 
33 (1997) & NWLR (Pt. 512) 283. 



right of inheritance and denies female children of a deceased, the right of inheritance while 

conferring the right on a distant male relative is not only discriminatory, it is equally repugnant 

and unconstitutional as it is incompatible with the provision of the Constitution of the Federal 

Republic of Nigeria 1999 (as amended). Similarly, in Mojekwu v Iwuchukwu34 the Supreme 

Court held that the respondents though women who are the only survivors of their late father, 

were entitled to inherit their father’s land subject matter of the suit. The Court declared as 

repugnant the ‘Oli-ekpe’ custom under which the plaintiff/Appellant rested his claim to 

inheritance of the land. Again, in LOIS CHITURU UKEJE & ANOR. vs GLADYS ADA 

UKEJE35  Mrs. Lois Chituru Ukeje (wife of late Lazarus Ogbonna Ukeje) and their son, 

Enyinnaya Lazarus Ukeje lodged an appeal against Mrs. Gladys Ada Ukeje (the deceased’s 

daughter). Gladys had sued the deceased’s wife and son at the Lagos High Court, claiming 

to be one of the deceased’s children and sought to be included among those to administer 

their deceased father’s estate. The trial court found that she was a daughter to the deceased 

and that she was qualified to benefit from the estate of their father who died intestate in 1981. 

The Court of Appeal, Lagos upheld the decision of the trial court. On further appeal to the 

Supreme Court, it was held per Bode Rhodes-Vivour, JSC now Rtd, that no matter the 

circumstances of the birth of a female child, such a child is entitled to an inheritance from her 

late father’s estate. Consequently, the Igbo Customary Law, which disentitles a female child 

from partaking in the sharing of her deceased father’s estate is in breach of section 42(1) and 

(2) of the Constitution, a fundamental rights provision guaranteed to every Nigerian. 

 
6.0 The Rights of Spouses Under Customary Law 
 
It has been established that any Nigerian may make a Will whether married under the Act or 
under Customary or Islamic Law subject however, to restrictions imposed by law.36 Where 
the marriage was celebrated under the Act, both husband and wife may inherit each other’s 
estate on intestacy. Where however, the marriage was contracted under the Customary Law, 
a widow, on the intestacy of her husband, is completely disinherited despite any contributions 
to the man’s success. No customary system confers on a widow any beneficial rights of 
inheritance safe of course for benefits she may enjoy through her children’s right. Such a 
widow is in fact, often times, considered as an inheritable asset. Thanks to God, the Courts, 
as demonstrated above, have made a departure from this ugly practice. Amplifying the today’s 

 
34 (2004) 11 NWLR (Pt. 883) 196. 
35 SC.224/2004. 
36 Yinusa v Adesubokan (1971) NNLR 77. 



legal position on the matter, the Court of Appeal in Nzekwu v Nzekwu37 held that under the 
Onitsha Custom, the widow is entitled to certain rights in the husband’s property even when 
she is childless. In the instant case, the deceased husband had died intestate leaving a wife 
and two daughters. The late husband’s family sold the house and the new owner opted to put 
the house on rents without catering for the widow’s needs. The Supreme Court laid the matter 
to rest in ONYIBOR ANEKWE & ANOR. vs MARIA NWEKE, where the issue that fell for 
determination was whether a widow who had no male child could inherit the property of her 
late husband. In resolving the issue in the affirmative, the Supreme Court per Clara Ogunbiyi, 
JSC, intoned that the custom and practices of Awka people upon which the appellants have 
relied is hereby outrightly condemned in very strong terms. A custom of this nature in the 21st 
century societal setting, will only tend to depict the absence of the relatives of human 
civilization. It is punitive, uncivilized and only intended to protect the selfish perpetuation of 
male dominance which is aimed at suppressing the rights of the women folk in the given 
society. One would expect that the days of such obvious differential discrimination are over. 
Any culture that disinherits a daughter from her father’s estate or wife from her husband’s 
property by reason of God instituted gender differential should be punitively dealt with. “The 
punishment should serve as a deterrent measure and ought to be meted out against the 
perpetrators of the culture and custom. For a widow of a man to be thrown out of her 
matrimonial home, where she had lived all her life with her late husband and children, by her 
late husband’s brothers on the ground that she had no male child, is indeed very barbaric, 
worrying and flesh skinning”. Fortunately, this decision, has settled the vest issue of denying 
women and daughters of their right of inheritance and administration of the estate of their 
father and or husband as the case may be in Nigeria. Although, their Lordships of the 
Supreme Court in the case in sight, decided on the validity of the Custom of the Awka people 
of Anambra State, it is obvious, that the effect of the decision cut across all parts of the nation 
and goes to correct the age long anomaly of disinheriting women and denial of their right to 
administer the estate of their parents and or husband. A practice, which had even been 
abrogated ages before now by God Himself when He heard and granted the supplications of 
the daughters of one Zelophehad a Jew who died intestate without a male survivor. In the 
biblical account as recorded in the Bible Book of Numbers Chapter 27 from verse 1 to 8; 
particularly in verse 7, God in answer to the demands of the daughters of Zelophehad stated 
that the daughters were right in their demands and proceeded to say that they must be given 
inheritance of their father’s estate. God even went ahead to establish a statute in verse 8 that 
if a man dies without a son, his estate should pass to his daughter.38 In that case, Zelophehad 
had died leaving behind two daughters who survived him. After his death, his brothers denied 
his two daughters the inheritance of their father’s estate. The two daughters approached 
Moses the man of God demanding for their right. Moses took the matter to God in prayers 

 
37 (2002) 11 NWLR (Pt. 723) 196. 
38 The Holy Bible King James Version Reference ed (Franchris 2010)237 – 238. 



and received the injunctions as recorded in verses 7 and 8 of Chapter 27 of the Book 
Numbers. The implication then is that those customs which discriminate against women and 
deny them of the right of inheritance in the estate of the father and or husband or the right to 
administer the estate of either their father or husband are nothing but aberrations of the law 
of God.  
 
6.1.2 RIGHTS OF A WIDOW WITHOUT A CHILD- The above scenario seems to be different 
with respect to intestacy rights of a widow who is without child. Under customary law, the 
woman is said to hold the real properties of the man in trust for their children. She occupies 
the position of a custodian and not an owner. She reserves the sole right to manage such 
properties where her children are still minors but not the right to alienate. The position of a 
widow without a child is more unfavorable. Where she has no child/children to cater and 
manage the property for, she is allowed to remain in the family house until her demise or may 
choose to leave the family or re-marry. Where she chooses to stay, she may be allowed to 
rent the property or part of it and use the proceeds to take care of herself, but cannot 
alienate/sell such real property. This presents a tussle between her legal rights as a legitimate 
wife and the custom of a people which enjoys wide acceptance, even amongst women. In 
most cases, a widow who dies without a child is summoned after the burial rites of her 
husband have been concluded, and is encouraged by the family of her late husband to either 
leave, marry elsewhere or consider accepting advances made by any of her late husband’s 
brothers, who desires to take her in, as his wife or other wife. The woman in most cases, 
especially those with age on their side take the option of leaving her matrimonial home, this 
is so because, customarily, there is nothing for her there anymore. This buttresses the 
bloodline factor with respect to administration of estate under customary law. Customary 
administration of estate is tailored to protect family land and to ensure that family estate stays 
in the family. The apprehension that family land may be lost through sale to an outsider (non-
family member), may have contributed to the reasoning behind this custom.  The denial of 
the right of a widow who is without a child to ownership of her late husband’s property, under 
customary law is yet to be established as repugnant. This is a sharp contrast to the rights of 
a widow without child, under the Act. A widow who has contracted her marriage under the 
Act, on the other hand, enjoys the rights and freedom to exercise rights of ownership over her 
late husband’s real and personal property. It is crystal clear that a woman is better off 
contracting her marriage under the Act. The hassles experienced by women with regards to 
administration of estate in intestacy under customary law are not present in marriages 
contracted under the Act. 
 
6.1.3 RIGHT OF A HUSBAND Under Customary law generally, a husband cannot inherit his 
deceased wife’s share of her family property, for the husband is treated as a stranger who is 
not entitled to share in property of the family of which he is not a member. The principle of 
Nemo dat quod non habet applies here. The same conditions exist as regards his deceased 



wife’s ante-nuptial properties. His wife’s ante-nuptial property goes to her children jointly and 
in default of her children, goes to her relatives and never to the husband, though he has a 
right over her personal property. Under customary law, it is believed that the position in 6.12 
and 6.13 above, accords with the principle of natural justice, equity and good conscience and 
is consistent with the general tenor and spirit of customary law. What then happens in a case 
where the woman acquired some of the property jointly while the marriage was still 
subsisting? In my view this might occasion a departure from the norm or be categorized as 
an exception to the rule. 
 
7. The Rights of the Adopted Child 

Adoption of children is not too common under our customary law, rather, it is mostly an English 

Law thing. The position of an adopted child as regards succession is not very clear. It has, 

however, been established that the right of an adopted child is inferior to that of the legitimate 

child of full blood. 39   Under the custom and tradition of the Efik people of Nigeria, the 

procedure for adoption requires the presence of members of the adopter’s family, to whom 

the adopter formerly nominates his/her adoptee. The adopted child will have no right at all if 

his or her adoption fails to comply with this procedure. Thus, for an adopted child to succeed 

to any property of his adopter parent(s), the child’s adoption must be valid under the 

customary law of the adopter.40 Under the Yoruba customary law, it has been stated that an 

adopted child cannot inherit from his/her adoptive parent. However, in the case of 

Administrator General v Tuwase,41 the estate of a Yoruba woman from Ijebu who had died 

without issues, was claimed by 1-her husband whom she had been separated for 44 years 

before her death; 2- her adopted child, who had predeceased her (through the child’s 

descendants); 3- by a number of collaterals descendants from her maternal grandfather, 

including an adopted daughter of an aunt. The claim of the husband was rejected. It was 

ordered that the descendants, including the adopted children of the deceased grandfather, 

should take one share each, while her direct descendants, that is, the surviving adopted child–

should share per stripes. This suggests that the right of an adopted child is inferior to that of 

a legitimate child of full blood, for the direct descendants, were they of that blood, would have 

inherited the estate to the exclusion of all these other relatives. This discrimination is very 
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unnecessary. Adoption arises either where a couple do not have children of full blood or where 

the adoptive parents though they have children, are inclined to help due to the condition of 

the adoptee. In either of the above circumstances, the inherent sympathy exists. It is then 

reasonable and just that an adoptee is treated as being of full blood with the adopters. In the 

absence of that, the essence and spirit of adoption is defeated. Furthermore, where such 

inferior position or status is accorded the adopted child, he or she is discriminated against, 

this violates the constitutional provision of Section 42(2) of the 1999 Constitution which 

provides that “No citizen of Nigeria shall be subjected to any disability or deprivation merely 

by reason of the circumstances of his birth”. This is immoral and unacceptable.42 The situation 

is equal to that of treating a human person as a slave which is prohibited and condemned 

under section 42(1) of the 1999 Constitution.43  

8. The Paternity Rights of An Illegitimate Child.  

An illegitimate child is a child born out of wedlock, while a legitimate child is a child of wedlock. 

Simply, a child born out of wedlock whose paternity has been acknowledged by his natural 

father is as much legitimate as one born in wedlock. A child born out of wedlock during a 

marriage is illegitimate under the Act, whether or not the child is acknowledged by the natural 

father; unless by custom, someone else has a prior claim to paternity of such a child. An 

illegitimate child can only claim a right of inheritance from the man who is entitled to the 

paternity of the child. The question is essential, particularly in a polygamous setting. The 

controversy as regards paternity has always been between the natural father and the mother’s 

father or the person who has paid the bride price of the mother. Customs vary. A majority of 

communities favor the claim of the man who had paid the bride price of the mother. This is 

the position so far as customary practices and principles are concerned. However, where no 

man had paid the bride price of the mother of the illegitimate child before his or her conception, 

and no one came to claim paternity, the father of the mother of the illegitimate child is deemed 

to be the father of the child. This notwithstanding, the child would not have a right of 

inheritance with the sons of his or her mother’s father except the father of his or her mother 

publicly, and in the presence of his relations adopts the child to be his and gives the child a 

right of inheritance in his estate. 
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It is worthy of note, that the practice of giving paternity to the man that paid the pride price 

has been held by the Supreme Court to be repugnant. In the holding of the Court in Edet v 

Essien,44 paternity should go with blood, and any custom which prefers the provider of the 

bride price or the mother’s father to the natural father is repugnant to natural justice, equity, 

and good conscience. In Amakiri v. Good-Head45 the custody of an illegitimate child was 

awarded to the family of the mother’s husband. This is a classic situation where the rule of 

natural justice altered a repugnant customary practice, or a sharp divergence between judges 

made law based upon advanced ethical values reflecting the facts of social life, for in almost 

all communities in Nigeria, it is considered an outrage that a man should be deprived of a 

child from a woman on whom he had paid the price.  

9. The Rights of An Illegitimate Child to Inheritance Under Customary Law 

The practice of succession with regards an illegitimate child, varies with communities. Under 

the Yoruba customary law, illegitimate children are accorded equal rights as their legitimate 

counterparts; the same is true of the Annang, Ibibio, Oron, Aba-Ngwa, and Nsukka, among 

others. In some other communities, illegitimate children are deprived of succession rights. 

The Customary Court of Appeal Per George Nnamani J (President Customary Court of 

Appeal Enugu) in the decided case of HRH IGWE J.C. OKOLO & 2 Ors v. ALPHONSUS 

UGWU & 4 Ors 46 dealt with this issue. In this case, one Mrs Veronica Ugwueze after the 

death of her husband contracted a marriage on behalf of her dead husband, with one Mrs 

Patience Ugwueze, for the purposes of procreation. Mrs Veronica Ugwueze at the time her 

husband died, did not have a male child. Mrs Patience Ugwueze at the time of contracting 

the marriage between herself and Veronica was pregnant out of wedlock. The woman-to-

woman marriage, was conducted in accordance with the native law and custom of Ngwo 

people of Enugu State. The family of Ugwueze at the time, consented to this woman-to-

woman marriage as custom demands. The pregnancy of Mrs Ugwueze resulted in the birth 

of twins; a boy and a girl. Years later, Mrs Patience embraced Christianity, went through the 

catholic church ritual of dissolution of marriage, parked to her maiden home at Eke and 

subsequently, got married to one Mr Alexander Nwabuisi. The Ugwueze family filed an action 

at the customary court, praying the court to declare the marriage between Mrs Patience and 

Late Mrs Veronica repugnant and consequently null and void, they prayed for an order 
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restraining Mrs Patience from exercising any control or authority over any property of late Mrs 

Veronica Ugwueze, amongst other prayers. The court, in its well lettered, landmark 

judgement, declared the woman-to-woman marriage repugnant and consequently null and 

void. Regarding the status of the children resulting from the illegal form of marriage, the court 

held thus;  

“Premised on the foregoing, I state that the children of the marriage are members of the 

Ugwueze family. Willy-Nilly, these children have found themselves in the family and are there 

to stay. They have also been acknowledged or accepted by the family. They are, therefore, 

bona fide members thereof. It should be borne in mind that the whole idea is inheritance and 

perpetuation of lineage. To hold otherwise would be to violate their right guaranteed under 

Section 42 (2) of the Constitution of the Federal Republic of Nigeria, 1999 as amended. That 

section has it that no citizen of Nigeria shall be subjected to any disability or deprivation merely 

by reason of the circumstances of his birth”. SEE also the case of CHIEF MATHIAS MBA & 

ANOR v. MR CHARLES UGWUEKETE & ANOR47. 

10. Conclusions and Recommendations 

As stated at the introductory part of this paper traditional institutions have always had their 

method of administering estate of the deceased since the beginning of time. This paper has 

examined those methods under various ethnic groups. Though administration of estate under 

customary law is a veritable tool for resolving disputes which inevitably arise from inheritance 

and succession. Regrettably, some of these practices or methods are not in tune with current 

socio-economic realities and contemporary practice. Indeed, it is observed that such 

customary rules/procedure of administration of estate under the various ethnic and tribal 

groups which still deny widows and daughters (women generally) of the right of inheritance 

and administration of the estate of their parents and or husband as the case may be is to say 

the least repugnant and incompatible with the provisions of section 42 of the CFRN 1999 (as 

amended) which prohibits discriminations on ground of sex,  section 43; which stipulates that 

subject to the provisions of this constitution, every citizen of Nigeria shall have the right to 

acquire and own immovable property anywhere in Nigeria.  
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A similar right is guaranteed in Article 2 of the African Charter. Such customary practice is 

also in violation of Article 16 of the Convention for the Elimination of All Forms of 

Discrimination Against Women (CEDAW), which empowers women all over the world not only 

to own immovable property but also to give away such property at will. Additionally, those 

obnoxious customary practices are a negation of the Charter of the United Nations which 

affirms “faith in fundamental human rights, in the dignity and worth of the human person, in 

the equal rights of men and women and of nations large and small”. In fact, the achievement 

of international organizations in promoting and encouraging respect for human rights and 

fundamental freedoms for all, without discrimination on the grounds of, inter alia, sex, 

constitutes one of the tenets of the United Nations, as can be gleaned from the provisions of 

Article 1, paragraph 3 of the Charter. Article 13 para. 1(b) has similar provisions, while Article 

76(c) encourages respect for human rights and fundamental freedom for all without 

discrimination on the grounds of race, sex, etc. The repugnant customary practice equally 

violates the Universal Declaration on human right which is today a basic component of 

Customary International Law, binding on all states, and not only members of the United 

Nations. The Universal Declaration is an authoritative definition of human rights, setting out 

the principles and norms of securing respect for the right of man everywhere in the world. It 

has been described as the great charter of liberties and common standard of achievement for 

all people. 

These seemingly unfair practice exists by virtue of intestacy, for under native law and custom, 

the devolution of property follows the blood. Consequently, a wife or widow, not being of the 

bloodline, has no claim to any share, that is the mentality that drives the dis-inheritance of 

widows to their husband’s properties in most communities in the South East. Administration 

of estate of the deceased in Nigeria under customary law, has in the light of judicial 

pronouncements, taken a turn for the better. However, it appears that the effects of those 

court decisions are not really felt amongst the indigenous communities and worst still, 

amongst the elites and educated. Consequently, one is compelled to recommend severe 

sanctions for those who still flout the law as now established by judicial authorities. To this 

end, I propose that the violation of the rights of the individual, be he or she, either on grounds 

of sex or birth, should have steeper consequences. It is also advised that couples who 

purchase property do so in both names for instance; Mr Kene Andrew Okeke and Mrs Nnenna 

Binta Okeke. This way, both of them have equal legal rights over the said property, intestacy 

or type of marriage contracted; notwithstanding. It is recommended that couples contract their 

marriages under the Act. It is also recommended that couples donate their estate via gift inter 



vivos to whomever they please, in their lifetime. This way, their landed properties would be 

sure to devolve to those to whom they intend. Additionally, it is recommended that giving the 

multiplicity of our customary law, it will be good to harmonize and codify our customary law 

rules. The gain is that in doing that, the law makers will be able to separate the wheat grains 

from the chaffs. Harmonization and codification will help us to not only know our customary 

law rules, but will in addition, help to eradicate and eliminate those customary law rules that 

are anachronistic, barbaric, repugnant and incompatible with our written laws.  

At this juncture, I must pay tribute to the Judiciary, Justices of the realm and my brother judges 

for their role in nullifying some of these discriminatory practices. Judicial activism is a veritable 

tool for development and awareness. With this tool, the anomalies witnessed in administration 

of estate under customary law, will soon be a thing of the past. We, as a people, a nation 

must be seen to have risen from the depth of underdevelopment and unto the glorious heights 

of a truly developing nation.  

Before I end, I must again place on record, my profound gratitude to the NJI Administrator, 
Hon. Justice Salisu Garba Abdullahi for inviting me to deliver this paper. Many thanks to the 
members of staff and the IT/Media team. 
 
My Lords, Chairman of session, discussants, distinguished participants, Ladies and 
Gentlemen, I thank you for your 
kind attention. 
 
HON. JUSTICE NNENNA MADU  
JUDGE CUSTOMARY COURT OF APPEAL,  
ENUGU STATE-JUDICIARY 
Date  3/03/2022. 
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