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Sentencing in Lower Courts: Theory, Practice and Procedure 
By 

Samuel E. Idhiarhi Esq.* 
(Being a Paper presented at the All Nigeria Judges' Conference of 

Lower Courts, held virtually by the National Judicial Institute, Jabi, 

Abuja, between the 16th - 18thNovember, 2020) 

A. INTRODUCTION 

The criminal justice system may be analyzed in both institutional 

and systemic terms. At one level, it consists of a set of institutions 

including the police, the prosecution authorities, courts, probation 

service, prison service, parole authority and so forth. On the other 

hand, from a systemic perspective, the criminal process may be 

viewed as a continuum beginning with the political decision to 

classify a certain kind of conduct as a criminal offence and ending 

when a convicted offender has finally served a judicially-imposed 

sentence.1 

Thus, the culmination of a successful criminal prosecution is a 

conviction but the criminal court is not done until sentence has been 

passed on the convict in tune with the objectives of criminal justice. 

Lower courts in the context of this paper are courts below High 

Courts or their equivalents in the hierarchy of courts and usually 

refer to Magistrate, Area, District and Customary Courts. Such lower 

courts, where vested with criminal jurisdiction, have been known to 

entertain the majority of criminal cases as courts of first instance. 

Hence, knowledge about ‘sentencing in lower Courts’ is a most 

relevant subject-matter for continuous attention. 

The theme of this Conference is ‘The Role of the Lower Courts in 

Promoting Justice and Good Governance in Nigeria’ and the topic of 
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the paper I was appointed to present is ‘Sentencing in Lower Courts’. 

However, we thought that to make the topic researchable, it should 

be modified to Sentencing in Lower Courts: Theory, Practice and 

Procedure. As above framed, we are given a wider latitude to explore 

the underpinning jurisprudence before undertaking a consideration 

of the substantive provisions on the various options of sentencing. 

This paper is divided into six parts comprising the introduction, 

theoretical and conceptual issues, applicable laws, procedural issues, 

selected sentencing options and then the conclusion. Universally, 

studies concerning sentencing share a common goal: to achieve 

fairness and effectiveness in sentencing2 and our endeavour in this 

paper has been situated within the accomplishment of those goals. 

B. THEORETICAL AND CONCEPTUAL ISSUES 

Definition and conceptual clarification 

Sentence is the judgment of a court stating the punishment to be 

imposed on a defendant who has pleaded guilty to a crime or who has 

been found guilty by the court.3 On the other hand, sentencing is the 

imposition of the punishment prescribed by law on the convicted 

person by the Court.4 The first sense is in the sense of a noun while the 

second is in the sense of a verb. While the first context has to do with 

substantive matters (such as types of sentences etc.) the second has to 

do with procedural issues and this paper discussed sentence in both 

senses. 

We should note, however, that sentences are but only a part of 

criminal sanctions since the latter (criminal sanction) is a term which 

encompasses more than ‘sentences’ and ‘penalties’ in the conventional 
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sense of those terms. Thus, from an offender’s perspective, the adverse 

consequences of a criminal conviction are potentially fivefold: 

(a) A primary penalty, such as a fine or term of imprisonment; 

(b) A secondary penalty, such as disqualification from driving or 

regarding the use, handling, ownership or treatment of property 

with respect to which an offence was committed or in some way 

connected to the convict; 

(c) An ancillary order of disputed penal character, such as a sex 

offender notification order; 

(d) A collateral consequence arising by operation of law, such as 

automatic disqualification from holding certain offices; and 

(e) A collateral consequence arising as a matter of fact, such as loss 

of employment.5 

Our exertion in this paper is, therefore, essentially with respect to 

the primary, secondary and ancillary penalties that the court is 

empowered to order. The collateral consequences are not necessary for 

the sentencing court to pronounce on. 

The Purpose of Sentencing 

The purpose for imposing sentence on a convict and indeed the 

purpose of the administration of criminal justice is to exercise social 

control and assure societal cohesion by means of just punishment 

(retribution), restitution or restoration, deterrence, rehabilitation, 

isolation and restraint of the offender, prevention and persuasion 

against crime, denunciation, community protection, education and 

enlightenment of the public or a combination of one or more of the 

foregoing.6 Of course there is a continuing discourse on the relative 

successes of each of these several objectives of the administration of 

criminal justice; for the purposes of this paper, however, it is sufficient 

to identify them. 

Just punishment (retribution) means to punish the offender to an 

extent and in a way that is just in all the circumstances while 

deterrence means to deter the offender (specific deterrence) or other 

                                                           
5
 Tom O’Malley, ‘Comments on White Paper on Crime: “Criminal Sanctions”’ [2010]  2 Judicial Studies Institute Journal 4 

6
 s401(2) ACJA 



4 

 

people (general deterrence) from committing offences of the same or a 

similar character. Under the objective of rehabilitation, the society 

seeks to establish conditions that the court considers will enable the 

offender’s rehabilitation rather than his damnation. Restraint and 

isolation of the convict could by way of confinement in a prison or 

restricted right of movement territorially.7 

Denunciation means to denounce, condemn, or censure the type of 

conduct engaged in by the offender for which he was convicted while 

the objective of community protection is intended to protect the 

community from the offender. Finally, sentencing may be with the 

objective of restoration or restitution whereby the perpetrator of an 

offending act is compelled to compensate or offer restitution to the 

victim of the criminal act.  

Principles of Sentencing 

As a fundamental first step in achieving fairness and effectiveness 

in sentencing, each case should be treated on its own merit.8 There are 

certain principles that are universally recognized and expected to guide 

every sentencing decision. These are: 

(1). Legality: Primarily, every accused and convicted person is 

entitled to the rule of law and it follows that every sentence 

should be in accordance with law in scope and character and 

must be provided for in a law or deducible from the provisions 

in a law.9 In satisfying this requirement, it is imperative that 

every sentenced person should know the exact nature and 

extent of the punishment imposed and the court must give 

reasons for its sentence in open court.10 

(2). Parsimony Principle: This requires that the sentence must be 

no more severe than is necessary to meet the purposes of 

sentencing. As an adjunct to this principle, an offender should 
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not be deprived of liberty, if less restrictive sanctions may be 

appropriate in the circumstances. The ACJA 2015 provided that 

sentencing a convict to a term of imprisonment shall apply 

only to those offenders who should be isolated from society 

and with whom other forms of punishment have failed or is 

likely to fail.11 Similarly, it is on this account that a trial court 

should not pass the maximum sentence on a first offender.12 

(3). Proportionality: The principle of proportionality in sentences 

advocates that the overall punishment imposed as sentence 

must be proportionate to the gravity of the harm caused and 

the offending behaviour or personal circumstances of the 

offender. In other words, a sentence must be proportionate to 

the gravity of the offence and the degree of responsibility of 

the offender.13 It is in this sense and under the earlier principle 

of parsimony that aggravating and mitigating factors come 

into play. 

(4). Parity: Sentencing authorities are admonished to ensure that 

similar sentences should be imposed wherever similar offences 

are committed by different offenders in similar circumstances, 

and should there be a departure, there must adequate reasons 

given for such a departure. 

(5). Totality: This principle requires that where an offender is to 

serve more than one sentence, the overall sentence must be 

just and appropriate in the light of the overall offending 

behaviour. Thus, for instance, where consecutive sentences are 

imposed, the combined sentence should not be unduly long or 

harsh. This principle dictates the rules which we shall later in 

this paper discuss regarding concurrent and consecutive 

sentences. 

Apart from the foregoing principles, every judge performing a 

sentencing function should acknowledge the need to recognise and 
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take into account the social, environmental and other factors relative 

to the convict, the institutions of state, the harm in question etc. Thus, 

sentencing decisions may take into account, partly at least, various 

pre-sentence reports, including probation reports, victim impact 

statements and the results of drug testing.14  

All in all, by way of summary, as a democracy based on the rule of 

law, it would be reasonable to suppose that the principles governing 

the choice of sentence would, at a minimum, include transparency, 

accountability, inclusiveness, coherence and fairness. The first four 

relate to the form that the principles take and the medium through 

which they are promulgated. The fifth principle, fairness, relates to the 

substance of the principles and includes the manner in which a 

sentence is selected in individual cases.15 

The totality principle deserves some further comment. The totality 

principle, which arises where there are multiple convictions against 

one defendant, has two limbs. The first limb is that the total effective 

sentence must bear a proper relationship to the overall criminality 

involved in all the offences, viewed in their entirety and having regard 

to the circumstances of the case, including those referable to the 

offender personally.16 The second limb is that the court should not 

impose a ‘crushing’ sentence, the word crushing in this context 

connoting the destruction of any reasonable expectation of a useful life 

after release.17 To summarize, a cumulative sentence may offend the 

totality principle if the aggregate sentence is substantially above the 

normal level of a sentence for the most serious of the individual 

offences involved, or if its effect is to impose on the offender ‘a crushing 

sentence’ not in keeping with his record and prospects.18  

Be that as it may, there are a number of some other factors to be 

considered in determining whether the totality principle is negated in 
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any case. These factors include whether temporal proximity exists 

between the two offences,19 or whether separate harms were done to 

different victims with respect to each offence,20 and what would be 

likely to have been the head sentence imposed if the offender had been 

sentenced for past offences and subject offence at the same time.21 

There may be two approaches to ensuring compliance with the totality 

principle; the first approach will be for the court to lower each 

sentence and aggregating them; however, the more preferred or 

‘orthodox’ approach when structuring custodial sentences consists of 

fixing a sentence for each separate offence and aggregating them, 

before applying the totality principle to determine issues of 

concurrency.22 The totality principle is applied more commonly in 

custodial sentences but applies as well to non-custodial sentences.23 

In every sentencing decision, there must be coherence or effective 

interaction between the principles of sentencing and the objectives of 

sentencing. In other words, the sentence imposed must be justifiable. 

Thus, the court passing any sentence is obliged to give reason for its 

sentence in the particular case.24 Such a requirement facilitates 

appellate review of sentences and is also in the interests of the 

administration of justice. Besides, requiring judges to justify a term of 

custody may also help to lower the disproportionate use of custody as 

judges may be less likely to impose a sentence that requires specific 

justification.25 The judge must acknowledge that it is not every 

consideration in reaching a sentence decision that is based on his 

knowledge of the law; thus, whenever necessary, he should make 

recourse to social sciences and be willing to accept assistance from 

non-judicial experts.26 

Custodial and Non-Custodial Sentences 
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Broadly, sentences could either be custodial or noncustodial.27 In 

the context of criminal procedure (as against custody of children in 

family law), Custody means the restraint and control over a person 

who is incarcerated following that person’s conviction for an offence.28
 

The popular custodial sentence is that of imprisonment.  

Conversely, non-custodial sentence means every type of penal 

sanction that may follow a finding of guilt except custody in a prison 

facility. In this wise, prison will not include places in which a person 

may be kept for the benefit of the detainee such as a borstal home or 

an infirmary for a person adjudged as suffering from the disease of the 

mind and kept in custody at the pleasure of the appropriate authority. 

Logically, non-custodial will include a sentence of death even if kept in 

a prison custody while awaiting execution, but the discussion of non-

custodial sentences is not in that context. Non-custodial sentences 

extend to cover a range of measures such as fines, caning, community 

service, probation, orders for restitution, revocation of licences, order 

of forfeiture, binding over orders, conditional discharge, deportation, 

payment of costs by accused or prosecutor, detention in a reformatory 

etc. 

C. THE APPLICABLE LAWS 

The laws regarding sentencing and sentences are found in both 

substantive law and procedural laws. One notable substantive law is 

the Penal Code Act to which reference will be made occasionally. 

However, by far, the bulk of the rules applied in sentencing are in 

procedural statutes. Historically, states in the southern parts of 

Nigeria had enacted local variants of the Criminal Procedure Act29 

while states in the Northern parts of Nigeria enacted or applied the 

                                                           
27
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Criminal Procedure Code Law enacted by the legislature of the 

defunct Northern Nigeria. 

However, from 2007 there was a paradigm shift when Lagos State 

enacted the Administration of Criminal Justice Law, later succeeded 

by the Administration of Criminal Justice (Repeal and Re-enactment) 

Law of Lagos State, 2011,30 replacing the Criminal Procedure Law. In 

2015, the Administration of Criminal Justice Act, 2015, was enacted as 

a federal legislation. Two important consequences followed. The first 

is that the ACJA 2015 repealed the Criminal Procedure Act.31 Though, 

in respect of the Federal Capital Territory which is under the 

legislative suzerainty of the National Assembly, it was thought that 

the ACJA 2015 repealed the Criminal Procedure Code Act32 

applicable in the territory, the CPC Act was in fact not expressly 

repealed and we shall presently consider the consequence of that. 

The second consequence of the enactment of the ACJA, 2015 is that 

several states followed suit, and as of the time of writing this paper, 

from information available to us, all the states previously applying 

variants of the CPA has enacted their own Administration of 

Criminal Justice Laws, in the process repealing the former while 

substantial numbers of the states previously applying the Criminal 

Procedure Code has similarly enacted their own variants of the 

ACJA, also repealing the Criminal Procedure Code Laws previously 

applied. 

As regards the FCT, the law in fact repealed along with the CPA 

was the Criminal Procedure (Northern States) Act Cap. C42 Laws of 

the Federation of Nigeria, 2004 and not the CPC.33 While quite a 

number of the provisions of the CPC were re-enacted in the ACJA 
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2015, there are also quite a number of its provisions, in fact very 

relevant provisions that were not enacted as part of the ACJA. In the 

circumstances, since it is required that the repeal of an earlier law by 

a later law must be express, can it then be said that the CPC as 

applied to the FCT has been repealed? We think that the applicable 

rule is the common-law rule of implied repeal which is to the effect 

that a former statute not expressly repealed in a later statute is 

nevertheless repealed to the extent that its provisions are inconsistent 

with the provisions of the later statute but such provisions in the 

earlier statute which are not inconsistent with the provisions of the 

later statue shall continue to have the force of law.34 

Another relevant statute is the Interpretation Act.35 The Act is the 

source of two of the most fundamental rules in sentencing. The first is 

that ‘where a punishment in respect of an offence is provided by an 

enactment, the enactment shall be construed as providing that an 

offender shall be liable in pursuance of the enactment to a 

punishment not exceeding the punishment so provided.36 The second 

rule is that a court passing a sentence to a term of imprisonment must 

state whether the sentence to imprisonment shall be with hard labour 

or not but where it is not so stated, it shall be deemed that the term of 

imprisonment shall be with hard labour.37 

Judges also need to be conversant with the provisions of the 

Nigerian Correctional Services Act, 2019. The bulk of Part II of the 

Act, especially ss37 to 44 is dedicated to non-custodial measures in 

the administration of criminal justice, with provisions for the 

appointment of supervisors in the implementation of those measures. 

It is thus, necessary for courts to work in synergy with such officers 

in ordering probation and community service if the objectives of 
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those measures are to be efficiently and fairly achieved. Under the 

Act, for reasons of severe bodily injury, mental instability or in an 

unconscious state of mind or for being underage, the superintendent 

in charge of custodial facility is under duty to reject such inmates, 

thereby making it a virtual necessity that courts encountering such 

convicts must deploy non-custodial sentences. 

Thus, apart from the Interpretation Act and the Nigerian 

Correctional Services Act above referenced, for the purpose of this 

paper our discussion will primarily hover around the ACJA, 2015 

and such provisions of the ACJLs that we find relevant for any 

deviation from the ACJA. Hopefully, there would be sufficient 

similarity to make the discussion on the provisions of the ACJA 

adaptable to the various ACJLs. For purposes of proper appreciation 

of the provisions of the ACJA, we may also refer to the CPA albeit 

repealed as well as to the CPC and of course to substantive laws like 

the Penal Code Act. In all, it should also be recognised that 

sentencing is still part of the judicial process and so there must be 

adherence to provisions of the Evidence Act, 2011. 

D. PROCEDURE 

The sentencing procedure commences immediately after guilt has 

been pronounced. The procedure to be followed and the factors that 

may be considered in passing sentence have been captured in ss310 

to 313 and s416 of the ACJA.38 For clarity, they are broken as follows: 

(a) After pronouncement of guilty verdict, the convict shall be 

asked if he wishes to call any witness or witnesses to testify to 

his character, and if says there are, they shall be called and 

heard. Where the convict is represented by counsel, it may be 

sufficient if these questions are put to the counsel. 

                                                           
38
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(b) The convict shall next be asked if he desires to make any 

statement or produce any necessary evidence or information 

in mitigation of punishment, and if he says he desires, such 

statement or evidence shall be heard or taken in mitigation of 

punishment. 

(c) The prosecution may then produce evidence of any previous 

convictions of the defendant unless such evidence has already 

been given in the course of the trial. 

(d) The court may further hear from the prosecution any evidence 

of aggravating circumstances. 

(e) The court may then, upon considering all the information or 

evidence before it, immediately pronounce sentence on the 

convict or adjourn to a later date to pronounce sentence on the 

convict, taking into account: 

(i) the objectives of sentencing, including the principles of 

reformation and deterrence;39 

(ii) the interest of the victim, the convict and the community; 

(iii) any mitigating or aggravating circumstance; 

(iv) appropriateness of non-custodial sentence or treatment in 

lieu of imprisonment; 

(v) any previous conviction of the convict. 

(vi) any previous term the convict may have spent in custody 

while awaiting or standing trial. 

(vii) the state of health of the convict. 

(f) Where the court finds it appropriate, it may in pronouncing 

sentence, simultaneously make a recommendation for mercy 

in favour of the convict.  
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(g)  Where a sentence or conviction does not order the payment of 

money but orders the convict to be imprisoned the court shall 

issue a warrant of commitment accordingly.40 

The above procedure is clearly straight forward. However, there 

are quite a number of issues requiring caution. The side note to s310 

states ‘sentence and sentence hearing’. Sentence hearing comes across 

as the formalization of allocutus.41 Consequently, should the convict 

ask for an adjournment to enable him produce the information or 

witnesses or other evidence he requires, he must be granted the 

adjournment. As a matter of fair hearing, should the prosecution also 

require an adjournment to produce evidence of previous conviction 

or other aggravating evidence, they ought to be also granted an 

adjournment though the court should be less indulging. An 

adjournment may also be at the instance of the court which requires 

time to consider it sentence.42 

A corollary matter is that, from when the defendant is 

pronounced guilty, he loses the toga of innocence, hence any 

subsisting bail abates. Thus, it becomes necessary for the court to 

determine whether to commit the convict to custody pending 

sentence or to admit him to bail in the interim on new terms. It might 

not be wise to release the convict based on the subsisting bail since 

the undertaking of the surety was that the defendant will be in court 

to stand his trial; therefore, the surety becomes technically discharged 

from when he was convicted. In any event, any adjournment for 

sentence should be for a short while, may be a day, unless there are 

compelling circumstances in favour of a longer adjournment 

provided it is in favour of the convict. 

                                                           
40

 s316 ACJA 
41

 The Imo State law has both the provisions for allocutus in the CPA (s380 Imo ACJL) and the new provisions for 
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Where there are more than one convict, the court should treat 

each convict independently and even where the convicts are 

represented by a joint counsel, the court should insist that every 

information or statement or evidence as to character or in mitigation 

of sentence shall be tendered separately for each convict. In like 

manner, the court shall pronounce sentence in respect of each count 

and in respect of each convict separately. 

Aggravating and Mitigating Factors 

There are quite a number of possible mitigating and aggravating 

circumstances that the court may consider, for different classes of 

offences such as property related offences, morality related offences, 

corruption related offences and homicide related offences. Factors 

which reduce the subjective culpability of offenders should be treated 

as mitigating.43 As an example, we have a list of some of these 

aggravating and mitigating factors culled from the Consolidated FCT 

Courts (Custodial and Non-Custodial Sentencing) Practice Direction, 

2020:44 

Aggravating factors includes – 

(i) physical and psychological effect on the victim, even if 

unintended; 

(ii) threat and intimidation to prevent the victim from 

reporting the offence; 

(iii) high amount of money involved; 

(iv) length of time over which the offence was committed; 

(v) the use to which money was put (such as spending on 

luxuries more than on necessities); 

(vi) breach of position of trust, such as by employee, director 

or trustee; 

(vii) degree of planning; 
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44

 The factors here are for offences against Property: Order 7 



15 

 

(viii) motive; 

(ix) victim is a vulnerable person; 

(x) extent of loss whether intended and actual; 

(xi) extent of gain – whether intended and actual; 

(xii) effect on the public and public confidence; 

(xiii) effect on fellow employees and partners; 

(xiv) where an offensive weapon is used; 

(xv) demand for ransom; 

(xvi) violence or threat of violence is applied; 

(xvii) dehumanizing treatment; 

(xviii) where the convict played a leading role in the 

commission of the offence by a group; 

(xix) pressured and influenced others into involvement; 

(xx) sophisticated nature of offence involving significant 

planning; 

(xxi) previous conviction; 

(xxii) multiplicity of the offences committed; 

(xxiii) taking steps to prevent victims or witnesses from 

cooperating in investigation or prosecution. 

(xxiv) attempt to conceal, dispose or destroy evidence; 

(xxv) failure to comply with court orders during the trial; 

(xxvi) offence committed at night; 

(xxvii) in domestic cases, victim forced to leave their home; 

(xxviii) established evidence of community impact; 

(xxix) commission of the offence while under the influence of 

alcohol or drug; 

(xxx) vandalism of premises, in excess of the damage generally 

associated with a standard burglary; 

(xxxi) possessing articles for use in an extensive and skillfully 

planned fraud; 

(xxxii) deliberate concealment of the victim from authorities; 
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(xxxiii) targeting a particular victim because of his office or 

position; 

(xxxiv) deception of the victim by the offender; 

(xxxv) intended restriction of movement of the victim; 

(xxxvi) use of another person’s identity; 

(xxxvii) threats of violence or abuse of power over others, for 

instance, an adult commissioning children to steal, or a 

drug dealer pressurizing addicts to steal in order to pay 

for their habit; or 

(xxxviii) previous conviction.45 

On the other hand, mitigating factors includes – 

(i) guilty plea; 

(ii) remorse demonstrated by making reparation or 

restitution of loss to the victim; 

(iii) voluntary cessation of offending; 

(iv) reporting an undiscovered offence; 

(v) assistance to the Police in the prosecution or 

investigation; 

(vi) involved through coercion, intimidation or exploitation; 

(vii) not motivated by personal gain; 

(viii) no previous conviction; 

(ix) plea bargain; 

(x) acted under duress; 

(xi) no premeditation; 

(xii) nothing or only property of very low value is stolen; 

(xiii) no damage caused to dwelling or commercial premises; 

(xiv) limited impact on the victim; 

(xv) evidence of good character; or 

(xvi) motive. 
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We strongly recommend to participants copies of this Practice 

Direction as it also offers guidance on determining high and low 

culpability circumstances vis-à-vis the severity of the harm (serious, 

significant or limited) to which the aggravating and mitigating 

circumstances are applied to arrive at a sensible sentence. 

If the court’s overall sentencing objective is deterrence, previous 

convictions as an aggravating factor assume greater significance and 

harsher sentences are perceived to be necessary to deter recidivists. 

Under a cumulative sentencing model, sentence severity should 

increase in a linear fashion to reflect the number and seriousness of 

an offender’s previous convictions. On the contrary, where the 

court’s overall sentencing objective is retribution, first offenders or 

those with modest criminal histories, should receive a first offender 

discount which ceases to apply as the number of the previous 

convictions increase, a model is known as the ‘progressive loss of 

mitigation’.46 In any event, in determining the influence of previous 

conviction on the sentence to be imposed, the court must treat each 

previous conviction as an aggravating factor if considers that it can 

reasonably be so treated having regard, in particular to (a) the nature 

of the offence to which the previous conviction relates and its 

relevance to the current offence, and (b) the time that has elapsed 

since the previous conviction. In a sentencing strategy which might 

be termed a strategy of ‘penal escalation’, if an offender who received 

a non-custodial sanction for a previous conviction is subsequently re-

convicted, judges tend to gravitate towards a more severe disposition 

on the second or subsequent occasion. This is a form of recidivist 

premium; the judicial logic underlying the strategy is that if a 

community based sanction did not work on the first occasion (as 
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evidenced by the offender’s reappearance before the court), perhaps 

custody is the answer on the second.47 

There are some general rules which courts should abide by in 

their sentencing decisions. One of such is that the maximum sentence 

(whether term of imprisonment or a fine) prescribed in the law is the 

maximum ever the Court can impose.48 In like manner, where a law 

prescribes a minimum penalty (whether of a term of imprisonment or 

fine), the court has the discretion to impose a more severe penalty but 

not a penalty less than the prescribed minimum.49 However, in 

mandatory terms, be it sentence to imprisonment or to pay a fine, it is 

prescribed that ‘a trial court shall not pass the maximum sentence on a 

first offender’.50 Another general rule is that where the court decides 

to pass different sentences on persons convicted for same offence in a 

joint-trial, the court must give reasons for the disparity in the 

sentences.51 Where a law prescribes a minimum penalty and a 

maximum penalty upon conviction for an offence, the court has 

discretion only to impose a sentence within the lower band and the 

upper band and not outside of the two bands.52 

E. SELECTED SENTENCING OPTIONS 

Under this head we intend to identify the various sentencing 

options. The most common are sentence of imprisonment and fine. 

Of course, lower courts have no jurisdiction over capital offences and 

hence sentences to death or life imprisonment are logically not within 

the remit of this paper. The choice of what sentence to impose must 

take into account the objectives identified in s401(2) ACJA 2015, 
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namely prevention of a fondness for crime, restraint by isolation, 

rehabilitation, deterrence, education to spur a disinclination to crime, 

retribution and restitution. 

Sentence of Imprisonment 

Imprisonment is the confinement of a convicted person in a 

facility established for that purpose. Several of the rules regarding the 

sentence have been long established and include the following: 

(a) Imprisonment should be a sanction of last resort unless it is 

mandatory by the law creating the offence for term of 

imprisonment to be imposed. This is accepted to be a common 

law principle. 

(b) Where a maximum sentence of imprisonment is prescribed but 

it is not expressed to be mandatory, the court has the 

discretion to impose a sentence of term of imprisonment less 

than the maximum or impose a sentence of fine in lieu of 

imprisonment: Slap v Attorney-General of the Federation.53 

(c) Where a law prescribes a minimum penalty of a term of 

imprisonment, the court has no discretion to impose a 

sentence of fine in lieu of imprisonment.54 

(d) Where the law prescribes a penalty of imprisonment (which is 

not expressed to be mandatory) but is silent on an option of a 

fine, the court has discretion to impose a fine in lieu of or as an 

option to the term of imprisonment.55 The anchor for this 

position is s23(1) of the CPC and s382(1) of the CPA; while 

there is no exact and identical provision in the ACJA, we think 

it may still be applicable by virtue of s492(3) ACJA, 2015. 

(e) Where the law prescribes a term of imprisonment and 

expressly excludes the option of a fine, the court must impose 
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a sentence of a term of imprisonment and cannot impose a 

sentence of a fine as an option or in lieu of imprisonment. Can 

fine be imposed as additional penalty? We think not, on the 

principles of legality and parsimony. 

(f) A sentence of imprisonment may be expressed to be with or 

without hard labour. Where the court imposes a term of 

imprisonment without stating whether it is with or without 

hard labour, the imprisonment shall be deemed to be with 

hard labour.56 While an imprisonment with hard labour is 

unknown to the Penal Code Act, as held in Yakubu Kwaya v 

COP,57 if imposed validation for same may be found in the 

Interpretation Act. 

(g) Where a defendant is convicted for two or more offences in 

one trial, the court must specify if sentences of imprisonment 

are to run concurrently or consecutively; the default position 

under the CPC is that such sentences shall run consecutively if 

the court do not so specify58 but the court shall not impose 

consecutive sentences exceeding in the aggregate twice the 

amount of punishment which it is in the exercise of its 

ordinary jurisdiction competent to inflict.59 

(h) Under the ACJA, a defendant may not be given consecutive 

sentences for two or more offences committed in the same 

transaction;60 in Agi Bai v Tiv NA61, where different offences 

were committed in the same transaction, it was held that it was 

wrong and unjust to order the sentence of a convict to run 

consecutively. However, the court may order sentence being 

imposed to be served consecutive to or after the expiration of a 
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sentence to which the convict has been previously sentenced.62 

While a Magistrate may order consecutive sentences the 

aggregate term of imprisonment of such consecutive shall not 

exceed four years of the limit of jurisdiction of the adjudicating 

Magistrate.63 

(i) The best course is that terms of imprisonment are better 

ordered to run consecutively only where they are imposed for 

different offences which were committed on different dates in 

different circumstances.64  

(j) When a sentence of imprisonment is passed on an escaped 

convict, such sentence shall take effect consecutively after he 

has suffered imprisonment for a further period equal to that 

which at the time of his escape remained unexpired of his 

former sentence.65 

(k) There is a unique provision in the CPC which allows a court 

which has jurisdiction to try an offence and has convicted the 

defendant but is of the opinion that the convict ought to 

receive a punishment different in kind from, or more severe 

than that, which such court is empowered to inflict, to record 

such opinion and send the convict to a court having the 

necessary powers of punishment or to the High Court.66 

(l) Where there were several convicts, but the court considers it 

necessary to refer only some such convicts to a higher court for 

sentencing, it shall make such order in respect of those 

convicts while it proceeds to sentence the remainder of the 

convicts itself. The court must give reason for its decision to so 

refer the convict to the higher court for sentencing.67 
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Sentence of Fine 

Fine is the most recognised of the non-custodial sentences. Fine is 

a sum of money that an offender is ordered to pay on conviction.68 

Sentence to pay a fine may be a stand-alone sentence or may be 

coupled with a sentence to a term of imprisonment. Before we 

attempt an enumeration of the applicable rules, can the provisions of 

s460(1) ACJA for suspended sentence be said to be applicable to 

fines?69 On a strict interpretation, we consider that interpretation 

unlikely because of the verb ‘serve’ instead of ‘pay’; to comply with a 

sentence of imprisonment the term is ‘served’ while a fine is 

complied with by ‘payment’. Of course, given the provision of s492(3) 

ACJA, the possibility of a sentence to pay fine being conditionally 

suspended is not totally inconceivable. 

Now, we may look at some of the rules applicable to fines: 

(a) The amount imposed as a fine ought to take into account the 

convict’s financial means and ability to pay on the principle of 

lex non cogit ad impossiblia.70 

(b) Where a Magistrate court convicts a person, the amount of the 

fine imposed as sentence shall be at the discretion of the court, 

but it shall not exceed the maximum fine authorized to be 

imposed by the Magistrate or under the law by virtue of which 

the Magistrate was appointed.71 

(c) Where a sentence to pay a fine is intended to be substitute to a 

term of imprisonment, the convict shall be ordered to suffer 

imprisonment to a certain term of imprisonment in default of 

payment of the fine ordered, so that it would not seem that a 
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right of election was given to the convict since the sentence 

was a sanction, not a right or privilege. 

(d) Where the law prescribe only the payment of a fine upon 

conviction for an offence, it is mandatory for the fine to be 

imposed, even if it is not expressed to be mandatory.  

(e) Unlike where the law prescribes the sentence of imprisonment 

in non-mandatory terms but is silent on fine yet a fine may be 

imposed in substitution, a term of imprisonment cannot be 

imposed in substitution for a fine where fine alone is 

prescribed by the law unless there is a default in payment of 

the fine in which case s425 ACJA will apply. 

(f) Where sentence to pay a fine is a stand-alone sentence, upon 

default in paying the fine, the convict is liable to imprisonment 

to a term certain as provided in s425 ACJA and the fourth 

schedule of ACJA (s74 Penal Code Act) depending on the 

amount of the fine.  

(g) Where a sentence to pay fine is coupled with a sentence to a 

term of imprisonment, if the convict serves the term of 

imprisonment but defaults in paying the fine, the convict is 

liable to imprisonment to a term certain as provided in s425 

ACJA depending on the amount of the fine. 

(h) In consideration of the financial means of the convict, the 

payment of a fine may be deferred by the court, upon 

application by the convict or by the court on its own volition 

or alternatively, the court may permit for an instalmental 

payment of the fine, with or without sureties.72 

(i) Under the CPC, the failure to pay fine is an act of contempt of 

court; hence imprisonment for a certain term for default in 

paying the fine does not extinguish the fine. Even after the 
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death of the convicted person, his estate is still liable to pay the 

fine.73 

Sentences of Caning and Haddi Lashing 

Caning as a form of sentence was contained in the CPA, the CPC 

and the Penal Code Act. Haddi Lashing as a form of sentence is also 

contained in the Penal Code Act and the CPC. However, neither type 

of sentence is provided for in the ACJA. Nevertheless, provided the 

sentences are anchored on the Penal Code Act, both the sentences of 

caning and haddi lashing continues to be available to courts where a 

defendant was convicted for an offence in the Penal Code Act. These 

two types of sentences are thus discussed below but only with the 

law concerning the imposition of these sentences and not their 

execution, being a post-sentence event. 

(a) A sentence of caning not exceeding twelve strokes may be 

passed by a court, whether trying a case summarily or 

otherwise, on any male offender in lieu of or in addition to any 

other punishment to which he might be sentenced for an 

offence.74 

(b) A sentence to be caned shall not require canning in excess of 

twelve strokes of cane, even where the convict was sentenced 

to more than once offence.75
 In Gwagwarawa v Kano NA76 

concurrent sentences to five years imprisonment and to twelve 

strokes of cane for each offence of housebreaking by night and 

stealing were set aside. 

(c) The sentence of caning shall not be passed on a female77 while 

for a male, it may not be passed on a convict older than forty-

five years of age.78 In some jurisdiction, only juveniles may be 
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sentenced to be caned. However, it is best to avoid or be 

circumspective in passing a sentence of caning (or haddi 

lashing) since the emerging and modern thought among 

international human rights bodies is that caning and other 

forms of corporal punishment violate the absolute prohibition 

of torture and other cruel, inhuman or degrading treatment or 

punishment.79 

(d) Sentence of caning shall not be carried out in installments but 

rather must be commenced and ended at the same execution.80 

(e) The sentence of caning must be carried out at such a place and 

time as the court may direct. 

(f) A sentence of caning may be carried out as soon as practicable 

but where the convict intends to or has filed an appeal against 

the conviction, the execution of the penalty shall be stayed. 

(g) If before a sentence of caning is executed the offender is not in 

a fit state of health to undergo the sentence, the execution shall 

be stayed and the court which passed the sentence may either, 

after taking a medical opinion again order the execution of the 

sentence or substitute for it any other sentence which it could 

have passed at the trial.81 

(h) The sentence of haddi lashing can be passed only on offenders 

who are of the Muslim.82 

(i) The sentence of haddi lashing may be passed only as an 

additional sentence to a sentence of forfeiture of property, 

imprisonment, detention in a reformatory, fine, caning. 
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(j) The offences for which the sentence of haddi lashing may be 

passed are  adultery (s387), enticement of the wife of another 

man (s388), defamation (s392), injurious falsehood (s393), 

Drunkenness in a public place (s401), drunkenness in private 

place (s402), drinking alcoholic drink (s403 and s404 of the 

Penal Code). 

Sundry non-Custodial Sentencing options 

There are potpourris of other non-custodial sentencing options 

which are worthy of mention, even if only in passing. These are 

enumerated below: 

(a) The court may in any case in recording sentence make a 

recommendation for mercy and shall give the reasons for its 

recommendation.83 

(b) The court may, in addition to or in lieu of any other penalty 

authorized by law, order the convict to make restitution or pay 

compensation to any victim of the crime for which the offender 

was convicted, or to the victim’s estate.84 

(c) The court may, in lieu of passing sentence of imprisonment 

which it has power to pass, order a convict to be detained 

within the precincts of the court or at a police station as the court 

may direct, till such hour not later than eight pm in the 

evening on the day on which he is convicted.85 However, the 

court shall not make an order of detention under this 

provision where it will have the consequence of depriving the 

convict of a reasonable opportunity of returning to his abode 

on the day on which the order of detention is made.86 

(d) Where a defendant is convicted of an offence punishable by 

imprisonment without the option of a fine, the court may, in 
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addition to, or instead of any other punishment make a 

recommendation to the Minister of Interior that the convict be 

deported, where it appears to the court to be in the interest of 

peace, order and good governance.87 However, deportation 

applies only to a foreigner, not a Nigerian citizen.88 

(e) The court may make an order for the Conditional release of 

defendant and order the payment of compensation for loss or 

injury and of costs in the following circumstances: 

(i) Under s454(1) ACJA, where a defendant is charged before 

a court with an offence punishable by law and the court 

thinks that the charge is proved but is of opinion that 

having regard to (a) the character, antecedents, age, health, 

or mental condition, of the defendant charged, (b) the 

trivial nature of the offence; or (c) the extenuating 

circumstances under which the offence was committed, it 

is inexpedient to inflict a punishment or any order other 

than a nominal punishment or that it is expedient to release 

the defendant on probation, the court may, without 

proceeding to conviction, make an order (a) dismissing the 

charge; or (b) discharging the defendant conditionally on his 

entering into a recognizance, with or without sureties, to be 

of good behaviour and to appear at any time during such 

period not exceeding three years as may be specified in the 

order.89  

(ii) Under s454(3) ACJA, the court may, in addition to an order 

for recognizance under s454(2), order (a) the defendant to 

pay such damages for injury or compensation for any loss 

suffered by a person by reason of the conduct or omission 
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of the defendant, and to pay such costs of the proceedings 

as the court thinks reasonable; and (b) where the defendant 

has not attained the age of eighteen years and it appears to 

the court that the parent or guardian of the defendant has 

conduced to the commission of the offence, the parent or 

guardian of the defendant to pay the damages and costs 

specified in paragraph (a) of s454(3). 

(f) Notwithstanding the  provision of any other law creating an 

offence, where the court sees reason, the court may order that 

the sentence it imposed on the convict be, with or without 

conditions, suspended, in which case, the convict shall not be 

required to serve the sentence in accordance with the 

conditions of the suspension.90
 Where the convict breaches the 

terms of the suspended sentence, unless the sentencing judge 

considers the breach trivial or de minimis, the sentencing 

judge may activate the suspended sentence. In doing so, the 

court cannot activate only part of the sentence which was 

suspended but rather the court is constrained in imposing the 

whole of the sentence suspended.91 A suspended sentence 

may be made with a condition that, after serving a prescribed 

initial part, the convict shall be brought before the sentencing 

judge and if the offender’s conduct had been satisfactory, the 

sentencing judge would consider suspending the remainder 

of the sentence imposed, a type of sentence often referred to 

as a Butler Order.92 A convict shall not be sentenced to 

suspended sentence for an offence involving the use of arms 
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or offensive weapon, or for which the punishment exceeds 

imprisonment for a term of three years.93 

(g) However, it is a common-law principle that a sentence of 

imprisonment should not be increased just because it is about 

to be suspended since the offender may end up serving that 

sentence as a result of breaching the terms of the suspension, 

and it would be unfair if he were to be imprisoned for longer 

than he deserved.94
 Similarly, community service should not, be 

combined with a suspended sentence, as the entire purpose 

of community service is to operate as an alternative to 

imprisonment.95 

(h) Suspended sentence share affinity with but is distinguishable 

from a binding over order to be of good behaviour, which is made 

only in a summary trial, not dependent a defendant having 

been convicted and may be made against either the 

complainant or defendant, or both, with or without a surety 

or sureties, upon breach of which such a person might be 

committed to custody for three months.96 

(i) A kindred provision to that of binding over is s375(1) ACJA. 

Here a defendant convicted of an offence tried summarily 

may, instead of, or in addition to any prescribed punishment, 

be ordered to enter into his own recognizance, with or without 

sureties, in such amount as the court thinks fit that he shall 

keep the peace and be of good behaviour for a reasonable period 

fixed by the court. 

(j) The court may, with or without conditions, sentence a convict 

to perform specified service in his community or such 
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community or place as the court may direct.97 Like it is with 

suspended sentence, a convict shall not be sentenced to 

community service for an offence involving the use of arms 

or offensive weapon, or for an offence which the punishment 

exceeds imprisonment for a term of three years.98 

(k) A defendant convicted of an offence triable summarily99 may 

be sentenced and ordered to serve the sentence at a 

Rehabilitation and Correctional Centre established by the 

Federal Government in lieu of imprisonment.100 A court in 

making an order of confinement at a Rehabilitation and 

Correctional Centre shall have regard to the age of the 

convict; the fact that the convict is a first offender; and any 

other relevant circumstances necessitating an order of 

confinement at a Rehabilitation and Correctional Centre.101 

Of the non-custodial sentencing options, compensation has 

become increasingly popular because of its restorative justice 

characterization and therefore need some further comment.102 Some 

of what to consider are as follows: 

(a) Before the order for compensation is made, the court must be 

satisfied that the convict has the means to pay the sum 

awarded as compensation, unless the court is satisfied that, 

though the convict do not have the physical cash, he has 

assets which can be converted to cash to satisfy the award of  

compensation. 
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(b) Irrespective of any limitation on the amount a court is 

empowered to impose as a fine, there is no limit to the 

amount the court can award as compensation.103  

(c) When compensation is to be awarded, there must be 

sufficient evidence before the court to determine the 

appropriate quantum of the compensation. It is safest to 

award compensation where the sum to be awarded is 

admitted by the convict. 

(d) Where compensation is awarded, it must necessarily act as a 

discount on any sentence of imprisonment. In other words, 

all things being equal, the bigger the sum awarded as 

compensation, the shorter should be the length of a sentence 

of imprisonment, the reasoning being that the convict needs 

to be out of confinement to afford the means to pay the 

compensation.  

(e) Compensation is not intended as a windfall but as an 

indemnity. The amount of compensation awarded must be 

fairly proportionate to the true extent of the loss or damage 

occasioned by the criminal conduct of the person adjudged 

liable.104 

(f) Every award of compensation must take into account 

previous recoveries made before the order for compensation 

was made. 

Where any proceedings or trial in a criminal case is concluded, as 

it thinks fit, the court may make such order, for the disposal by 

destruction or confiscation of any movable property or document 

produced before it or in its custody or regarding which an offence 

appears to have been committed or which has been used for the 

commission of an offence or the court alternatively order the delivery 
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of such property to the person appearing to be entitled to the 

possession of it.105
 Confiscation is defined as the seizure of property 

for the public treasury, synonymous with forfeiture defined as the loss 

of property or a right as a consequence of an offence or of the breach 

of an undertaking. On the acquittal of defendant in proceedings 

instituted by a private prosecutor or on a summons or complaint of a 

private person, the court order the private prosecutor or person to 

pay to the defendant such reasonable costs as the court may deem 

fit.106 

Finally, to conclude, in making any of these sundry orders, the 

person to be affected by any such order shall be given an opportunity 

to be heard before the order is made unless from the sentence hearing 

he has had an opportunity to respond to the court making any such 

order. 

F. CONCLUSION 

We have attempted in this paper to x-ray the usual issues associated 

with sentences and the procedure for sentencing. It only remains for us 

to add that, especially in view of the theme of this conference, that 

pursuant to s492(3) of the ACJA, 2015, in doing justice the courts have 

been given a window to creatively adopt other sentencing measures 

provided that in a particular instance the law has not prescribed a 

mandatory sentence of a kind, and, as provided in s17(1) of the 

Interpretation Act,  such sentencing measure are of a milder form than 

that already contained in the statute. We give two examples. Rather than 

award compensation in cash or in liquid form, the court may instead 

order an ‘equity fine’ or ‘equity share’ whereby a determined portion or 

percentage of a convict’s shareholding in a going corporate concern 

might be attached or abstracted and registered in the name of the victim. 
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This type of sentence will be particularly suitable if injury or harm 

suffered as a result of the criminal act was of a lingering or life-long 

impact and the victim will require continuous care.  

Another example is ordering of donations to a court poor box. This 

refers to the situation where the offender’s guilt is accepted and the 

Court determines that if the offender makes a suitable donation to the 

court poor box which proceeds are donated to charities. This is a 

‘disposal option’ found applied in Ireland even though it is not provided 

for in law, and is not regulated by legislative, executive or judicial 

guidelines.107  

All in all, society and its laws are organic and evolving. For the 

courts, particularly the lower courts, to promote justice and good 

governance in Nigeria as projected in this Conference, then creativity 

must be a constant companion. 

Thank you for your participation. 
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