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It is my pleasure to be availed with the privilege and opportunity to address the 

largest gathering of the Justices, Judges and Kadis of the Federal Republic of 

Nigeria at the All Nigeria Judges’ Conference 2021. Permit me here first and 

foremost, to express my deep appreciation to Almighty Allah for making it 

possible for all of us here to witness yet another Conference of All Nigeria 

Judges. Also my appreciation goes to the Administrator of our great Institute, 

Hon. Justice Salisu Garba Abdullahi and the Internal Education Committee 

of the National Judicial Institute for considering me worthy to deliver this 

paper. 

Introduction 

In recent times, the issue of application of Islamic Law (Shari’a Law) has 

generated serious controversy in Nigeria and this may not be unconnected with 

the constitutional provision as enshrined in Section 10 of the 1999 

Constitution. In January 2000, Zamfara State, one of the 36 States in Nigeria 

enacted the first Shari’a Penal Code in the Country. Some Northern States of 

Nigeria followed suit by introducing Shari’a Criminal Law in their respective 

states. They equally established Shari’a Courts with jurisdiction on criminal 

matters. Muslims maintain that the reintroduction of Shari’a Criminal Law is 

justified on religious and constitutional grounds. They argue that, in order to 
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be a good Muslim, one has to live in an Islamic order, enforced by statute, and 

that the establishment of such an order is warranted under Section 38 of the 

Constitution of the Federal Republic of Nigeria 1999 (as amended), which 

guarantees freedom of religion. 

On the other hand, others maintained a position that the reintroduction of 

Shari’a Criminal Law in Nigeria is unconstitutional in view of sections 10 and 

38 of the same Constitution, which prohibit state religion and guarantee 

freedom of religion. They argue further that this violate many of the 

international instruments to which Nigeria is a signatory. Eminent Jurists 

however, became divided into those in support of the reintroduction of the 

Sharia Criminal Law and those against, depending on their inclination.  

Definition of Terms 

1. Jurisdiction 

Literarily, jurisdiction means the power, the right or authority to interpret and 

apply the law to a matter that falls within the Court’s jurisdiction. Therefore, it 

is the limit of a judicial authority or the extent to which a Court of law can 

exercise its authority over suits, cases, appeals, etc. 

Law.com Legal Dictionary has defined Jurisdiction as the authority given by 

law to a court to try cases and rule on legal matters within a particular 

geographic area and/or over certain types of legal cases. The Court of Appeal 

held in the Case of GTB v. Toyed (Nig.) LTD & Anor.1 as follows: 

“The law is well settled and it no longer admits of any argument 

that jurisdiction is the very basis and the life wire of every matter 

and on which any court tries or hears a case. It is, metaphorically 

speaking, the life blood of all trials, whether it be at the court of trial 

                                                           
1 (2016)LPELR 4181 CA 
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or on appeal, without which all such trials and hearings are a nullity 

notwithstanding how well or meticulous such a trial or proceeding 

had been conducted or how sound or profound the resultant 

judgment. It is simply a nullity”. 

2. Islamic Law 

Islamic Law is interchangeably used with Sharia, and the word Sharia was 

used by various Islamic scholars. Therefore, there are several definitions given 

by various Islamic Jurists. At page 2 of his book, The Practice of Family Law in 

Nigeria, M. A. Ambali stated as follows: 

The word “Shari’a” is adopted by jurists of Islamic law for the 

ordinances that Allah ordains for His worshippers so that they may 

be faithful and striving towards where lies their salvation here in 

this life and hereafter. 

Encyclopedia Britannica explained the term thus: “the religious law of Islam is 

seen as the expression of God’s command for Muslims, and in application, 

constitute a system of duties that are incumbent upon all Muslims by virtue of 

their religious belief… the law represents a divinely ordained path of conduct 

that guides Muslims towards a practical expression of religious conviction in 

this world and the goal of divine favour in the world to come.2 

Islam is a complete way of life. It is predicated on total submission to the will of 

Allah as reflected in the Glorious Qur’an and taught by Prophet Muhammad 

(PBUH). Its scope covers ibadat (relationship between made and his creator) 

and muamalat (relationship between man and other creations). It is 

comprehensive, organic and all embracing. Islamic law has the Qur’an and 

Sunnah as its primary source, Ijmah and Qiyas as secondary source and 

                                                           
2 www.britanica.com 



4 
 

istihsan, istihlah and masalihal mursalah and adat as subsidiary source. 

Islamic law is part of the sources of Nigerian law. 

Sources of Nigerian law 

There are several sources of law in Nigeria that are of binding force. However, 

for the purpose of this paper, we shall restrict ourselves to the major sources 

as follows: 

- Received English Law 

- Legislation 

- Case Law, and 

- Islamic Law/Customary Law 

a. Received English law 

The term “received English law” refer to those part of English laws that form 

part of our corpus juris through domestication by our own local enactments. 

Received English law is different from those English statutes made to apply 

directly to Nigeria because the former is applied through the instrumentality of 

our local enactment while the later applies by its own force and vigor. The laws 

received by Nigeria is again divided into three classes viz: 

o Common law 

o Equity, and 

o Statutes of general application 

b. Enactments made by the Legislature 

Legislation is the most important source of Nigerian Law. These are laws made 

by the law makers of Nigeria, that is, the National Assembly and the State 

Houses of Assembly. The basic reason why legislation is considered the most 

important source of law in Nigeria is because it can increase or reduce the 

scope of other sources of law in Nigeria. For instance, legislation can be passed 
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by the National Assembly restricting the domestication or application of any 

foreign law in Nigeria. It can therefore said to be the superior among every 

other source of law. 

c. Case Law 

Like most countries colonized by Britain, Nigeria operates the common law 

system. Ordinarily the primary duty of the judiciary is not the making of laws 

but rather interprets and applies the laws made by the legislature. However, 

the pronouncement by the courts over the years governing specific legal 

situation constitutes case law. If a judge is faced with issues not governed 

comprehensively by the existing law, the judge is therefore advised not to 

remain helpless but act on the maxim that says whenever there is a wrong, 

there is always a remedy to make fresh rules or to extend the existing laws to 

deal with novel cases. This positive move adds to the corpus of existing laws 

and is sustained by the operation of the doctrine of judicial precedent. In 

Nigeria, the Supreme Court is the highest court and its decision is binding on 

all other courts in the Federation. Next to the Supreme Court is the Court of 

Appeal. The Court of Appeal is followed by the Federal High Court, State High 

Court, Sharia Court of Appeal and the Customary Courts of Appeal. There are 

other Courts down the ladder referred to as lower courts such as Magistrates 

Courts, Area Courts, Sharia Courts and Customary Courts. 

d. Customary/Islamic Law  

Customary law is defined by the Evidence Act as follows: Custom is “a rule 

which in a particular district, has from long usage, obtained the force of law.” 

Custom guides in solving practical question such as those related to moral 

principles.3 Custom is therefore the practices and usages of distinct 

communities which are seen as a source of obligation and contemporary legal 

                                                           
3Saussine, A.P. and Bernard, J., The Character of Customary Law: Legal, Historical and Philosophical Perspectives, 

(USA: Cambridge University Press, 2007), at 1 
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culture. Before the coming of the colonial masters, some parts of Nigeria acted 

on customary law in their day to day activities. It was used both in their public 

and private lives like punishment and marriage ceremonies. In Oyewunmi 

Ajagungbade III V Ogunsesan, Obaseki JSC observed that Customary Law is  

“The organic and living law of all indigenous people of Nigeria 

regulating their lives and transactions. It is organic in that it is not 

static. It is regulatory in that it controls the lives and transactions of 

the community subject to it. It is said that custom is a mirror of the 

culture of the people.”4  

For the Courts to accept any customary law, it must contain certain 

characteristics the absence of which indicates that the practice falls short of 

being described as custom. First of which is that the custom must be in 

existence at the time the issue in question is brought before the Court. In Lewis 

V Bankole, Speed Ag said “existing natural law and custom and not that of bye 

gone days.” Secondly, a custom must be a custom as well as law. The element 

of law in custom is important because it is that which in reality carries 

sanction in the event of breach. While the point is conceded that disobedience 

of a custom may attract some form of societal punishment, it lacks that 

instrumental sanction which is definite and precise. Similarly, a custom must 

enjoy acceptability from the people before it enjoys recognition of the Court.  

Renowned Scholars like AEW Park, Prof. Anderson and Professor Obilade are of 

the view that, Islamic Law is part of Customary Law. Citing Sec. 2 of the 

Native Court Law , which provides “native law and custom includes Muslim 

law,” A.E.W Park5 maintained that, “tribal laws are not the only systems 

covered by the term ‘Customary Law’, for throughout the Federation it includes 

Islamic Law also.” 

                                                           
41 (1990) 3NWLR 182 at 207 
5 Park (1963), p 130. Cited in E A. Taiwo JUSTIFICATIONS, CHALLENGES AND CONSTITUTIONALITY OF THE 

PENAL ASPECTS OF SHARIAH LAW IN NIGERIA. Published in GRIFFITH LAW REVIEW (2008) VOL 17 NO 1 
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Professor Anderson,6 stated on the concept of the phrase ‘native law and 

custom’ that, “the phrase covers equally the application of Islamic law in those 

areas of the Muslim emirates where it has in fact been accepted as the law of 

the locality, and of pagan customary law where this still prevails …” 

To echo the above two assertions, Professor A. O. Obilade stated that, “In 

Nigeria, customary law may be divided in terms of nature into two classes, 

namely, ethnic or non-Muslim customary law and Muslim law.”7 

Some other authors, like Hon. Justice Niki Tobi JSC, however, rightly hold a 

contrary view. His Lordship argued:  

“The place of Islamic law in the development of Nigerian Legal 

System cannot be overemphasized. Islamic law has a separate and 

distinct identity from Customary Law. To equate the two or give the 

impression that Islamic law is either an off-shoot of or appendage to 

customary law, is to say the least, an ignorant assumption or 

conclusion”.  

See Tobi (1996), p 151; see also Alh. Ila Alkamawa v Alh. Hassan Bello & 

Anor (1998) 6 SCNJ 127 at 136. Where Hon. Justice A. B. Wali JSC (of 

blessed memory) stated in relation to Islamic Law in that case, thus: 

“Islamic Law is not the same as Customary Law as it does not 

belong to any particular tribe. It is a complete system of universal 

law, more certain and permanent and more universal than the 

English Common Law”. 

The 1999 Constitution recognizes Islamic Personal Law and it established the 

Sharia Court of Appeal8. It states that there shall be a Sharia Court of Appeal 

                                                           
6 See Anderson (1970), p 172. 
7 Obilade (1990), p 83. 
8 As contained in the 1979 Constitution of the Federal Republic of Nigeria 
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for every state that requires it. This goes to establish the existence of Islamic 

personal law under the Nigerian Constitution. It is important to mention that 

the Constitution states that the Sharia Court of Appeal shall be for state that 

requires it. That goes to show that it is not every state in Nigeria that has the 

Sharia Court of Appeal. The Constitution of Nigeria first recognized or 

established the Sharia Court of Appeal under the 1979 Constitution. This 

however does not mean that Islamic law does not exist under the Nigerian 

Constitution before 1979. This is because under the former Constitutions the 

right to religious freedom is recognized and that by extension means 

recognition of Islamic law.  

The History of the application of Sharia Law in Nigeria 

1. Before colonialism 

Islamic Religion had been firmly rooted in many societies in sub-Saharan 

Africa since the fifteenth century and Islam entered Hausa land in the early 

fourteenth century. Shari’a is not new in Nigeria and its existence and practice 

in northern Nigeria predates the present controversy as well as the current 

expansion into the criminal justice system of some northern states. Traders 

from the Middle East, the reign of Muhammadu Rumfa between 1463 and 

1499 and the success of the 1804 Uthman Dan-Fodio Jihad were some of the 

drivers to the propagation of the Islam and the application of Sharia in 

Northern Nigeria. 

2. During colonialism 

This continued until the British Colonized northern Nigeria and introduced 

Indirect Rule. Therefore, under the ‘indirect rule’ system of administration, the 

British promulgated the Native Courts Proclamation of 1900, which provided 

that Shari’a courts should: 
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“Administer the native law and custom prevailing in the area of 

Jurisdiction and might award any type of punishment recognized 

hereby except mutilation, torture, or any other which was repugnant 

to natural justice and humanity”9 

The effect of the 1900 Native Court Proclamation is that, the British abolished 

hadd punishments viz: death by hanging or stoning for the offences of 

homicide and adultery, beheading, crucifixion, stoning or amputation of a hand 

as punishment for theft. These changes reveal the fundamental difference 

between Shari’a law and British law. Muslims therefore found the partial 

restraint on their system of justice unsatisfactory. The reason was that, 

Muslims consider sharia as the sacredness of their religion and could not 

contemplate the idea of any form of external interference in the administration 

of their divine system of justice, least of all, interference by people (British) 

considered to be non-believers.  

The legal history of Nigeria has therefore revealed that, colonialism established 

the superiority of Common Law over the Islamic Laws.10 The superiority so 

established has continued to wield prominence, priority and substantial 

preference for Common Law over the Islamic legal system in the country. The 

same influence has so much impacted on the judges, parties and lawyers 

representing litigants as advocates before an Islamic Law court, handling 

Islamic law matters, that their views, submissions and approach to 

determination of issues are usually informed by the common law philosophy. 

However, in northern Nigeria Muslims championed the course of a Shari’a 

system of justice. This was resisted by the colonial masters. In the same way, 

                                                           
9
Keay and Richardson (1966), p 22. 

10Oba A.A.: “Lawyers, Legal Education and the Shariah Courts in Nigeria” in Journal of Legal Pluralism and 

Unofficial Law, No. 49/2004. Quoted in An Overview of the Jurisdiction ofSharia Courtsbeing a paper presented 
byhon. Justice AbdullateefKamaldeenKwara State Sharia Court of Appeal,IlorinAt theWorkshop for 
Area/Sharia/Customary courtJudges, Directors and Inspectors ofArea/Sharia/Customary 
CourtsOrganisedbyNational Judicial Institute, Abuja 
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Muslims also resisted the dominance of English law (perceived as canon law) in 

northern Nigeria. A compromise had to be worked out for the smooth 

administration of justice and peaceful coexistence. The compromise was to 

constitutionally recognise a limited form of Islamic law, with jurisdiction 

confined only to the areas of Islamic personal law such as marriage, divorce, 

inheritance and so on. This arrangement excluded all criminal matters.11 

Before this compromise position was taken, several Commissions and 

Committees were set up to consider the then system of law in force in northern 

Nigeria and suggest a system devoid of conflict which was generally acceptable. 

It therefore became necessary for the whole structure of the legal and court 

systems in the north to be re-examined in order to allay the fears of minorities 

who were not of Muslim faith and Muslim majority vis-a-vis the Muslim law. 

Two delegations were sent to other Muslim countries which had experienced 

similar types of problems. The delegations visited Libya, Pakistan, and Sudan. 

The terms of reference given to the delegations included matters such as the 

liability of a non- Muslim to proceedings in a Muslim court and evidentiary 

disabilities of a non- Muslim in a Muslim court. On the other hand, another 

Commission was appointed to inquire into the fears of the minorities and the 

possible means of allaying them. Following the reports of the delegations to 

Libya, Sudan and Pakistan, the Northern Regional Government appointed a 

panel of jurists to consider this issue.  About the same time as the two 

delegates that visited Libya, Sudan and Pakistan submitted their reports, the 

Minorities Commission also submitted its own report. The members specifically 

made the following recommendations with respect to Muslim law vis-a-vis non-

Muslims    

(i) that non-Muslims should have the option of being dealt with by non-

Muslim courts;  

                                                           
11Uzoatu (2002),  pp 34–35 
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(ii) that a Regional Service of Alkalis be instituted, to be appointed and 

administered by a judicial commission;  

(iii) that ‘prisoners’ friends’ be permitted if administrative officers’ powers 

of review were reduced or removed, and in general that steps be taken 

to reduce delays in hearing appeals and preparation of courts 

records.12 

Based on the recommendations contained in the report of the delegations sent 

to some selected Muslim countries and the Minorities Commission’s report, the 

Regional Government appointed a panel consisting of eminent jurists learned 

in Islamic and English law, and of experienced administrators of long standing 

from the Muslim and non-Muslim areas in the region, to recommend to it a 

judicial system — preferably uniform in nature — that would be acceptable to 

the major tribes and other ethnic groups, embracing different religions and 

faiths. 

The task assigned to the panel was to reorganise the region’s legal system to 

bring it up to date and also to try, as much as was practicable and acceptable, 

to fuse the various systems of law operating within the region — in particular 

the reconciliation and harmonisation of Muslim law with other systems. The 

panel proposed that:  

1.  Northern Nigeria should have a uniform Penal Code Law and a Criminal 

Procedure Code Law, thus displacing Muslim law and other customary 

laws. The laws were to be drafted with necessary caution and care so as 

not to offend the basic tenets of Islamic law and at the same time must 

be of such quality as to win universal acceptance among the adherents of 

faiths other than Islam;  

2. The personal and family law of each community was to be retained and 

unaffected;  

                                                           
12Wali (1991), p 236 
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3. Contract cases would be governed by such law as the parties thereto 

intended to govern the transaction;  

4. Tort cases would be governed by the law applicable to the parties. 

The panel also recommended the establishment in each province a Provincial 

Court to be staffed by the public servants of regional government appointed by 

the Judicial Service Commission. The court would consist of either an Alkali or 

President and two members as appropriate for the Province. Appeals from 

Grade B Native Courts and below were to be taken by the Provincial Court in 

both criminal and civil cases. They were also to exercise original criminal and 

civil jurisdictions in some appropriate cases. The Muslim Court of Appeal was 

to be abolished and replaced with the Shari’a Court of Appeal, which would 

consist of a Grand Kadi, a Deputy Grand Kadi and two judges, and would hear 

appeals only in cases involving Muslim personal laws. In such cases, the 

decision of the Shari’a Court of Appeal would be final. 

Jurisdictional issues 

1. Application of Islamic Law in Area/Sharia Courts 

The application of Islamic law in Nigeria at the level of Courts starts with the 

Area/Sharia Courts. There are basically two approaches in respect of this. 

In the first place the hitherto known in approach is the application of sharia by 

the Area Courts as established by the various Area Courts Law in most States 

of the north of Nigeria. 

The second approach in line with the resurgence of the application of Islamic 

Criminal Law in some States redesignated their Area Courts as Sharia Courts. 

The control and supervision of these Courts were in some cases transferred to 

the Sharia Court of Appeal of the various States. 
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 In Gombe State for instance the most recent Law governing the Area Courts is 

the Gombe State Area Courts Law No. 214, 2020 which came into effect 2nd 

October, 2020. 

The Law provides for the establishment, appointment and constitution of Area 

Courts. It also provides for jurisdiction, transfer, ancillary powers, control and 

appeals in Area Courts. 

By section 17(1) of the Law there shall be three grades of Area Courts namely 

Area Courts, Principal Area Courts and Upper Area Courts. It is also provided 

that every Area Court shall have jurisdiction within the Local Government Area 

of its location only except that Upper Area Courts within Gombe metropolis 

shall exercise jurisdiction all over the State unless otherwise directed by the 

Chief Judge – Section 18(1) and (2). 

By section 20(1) of the Law, an Area Court shall administer Islamic Law where 

both parties are Muslims. It is also to administer Customary Law prevailing in 

the Area of the jurisdiction of the Court or binding between the parties, the 

provision of any written law which the court may be authorized to enforce and 

the provisions of all rules and orders made under the Local Government Law or 

under any legislation repealed or superseded by that law and the provisions of 

all rules, order and bye laws made by a Local Government under any other 

written law and in force in the area of the jurisdiction of the Court. 

In the neighbouring Bauchi State the approach adopted was the redesignation 

of the Area Courts upon the implementation of Shari’a in the State. The Bauchi 

State Sharia Courts (Administration of Justice and Certain Consequential 

Changes) Law 2001 provided for the establishment, composition, jurisdiction 

and grades of Sharia Courts. 
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Section 3(i) of the law in particular provided thus: 

 “There are hereby established in the State the following Sharia 

Courts: 

 (a) Sharia Court Grade II; 

 (b) Sharia Court Grade I; and 

 (c) Upper Sharia Court” 

The Law went further to provide that the Hon. Grand Kadi, with the approval of 

the Governor shall by warrant under his hand locate and prescribe the number 

of Sharia Courts in such Districts of the State as may be required. 

The Law provided that the Sharia Courts shall have jurisdiction in both civil 

and criminal matters. The civil jurisdiction of the Courts shall extend to 

proceedings in Islamic Law in which the existence or extent of a legal right, 

power, duty, liability, privilege, interest, obligation or claim is in issue. The 

criminal jurisdiction of the Courts on the other hand covers criminal 

proceedings in Islamic law involving or relating to any offence, penalty, 

forfeiture, punishment or other liability in respect of an offence committed by 

any person or against the State (Section 5(a) and (b)). 

The jurisdiction of the Sharia Courts over persons is to the effect that it has 

jurisdiction over all persons professing the Islamic faith and any other person 

who do not profess the Islamic faith but who voluntarily consent to the exercise 

of the jurisdiction of the Sharia Courts and the consent so given must be 

voluntary and that the person giving the consent must be legally competent 

and responsible to give same. 

The Law provides that in matters of law, practice and procedure for the hearing 

and determination of all civil and criminal proceedings before the Sharia 

Courts, Islamic Law should be adopted. 
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By section 52 of the Law a non-muslim can sue a muslim in the High Court, 

Magistrate or District Courts.  

In Zamfara State by the enabling legislation, the Sharia Courts Establishment 

Law 1999, the following Sharia Courts were established by Section 3(a)(b) and 

(c) of the Law: 

 (a) Sharia Court 

 (b) Higher Sharia Court 

 (c) Upper Sharia Court 

The Kano State Sharia Courts Law, 2000 repealed the Area Courts Edict, 1967 

Cap 9 Laws of Kano State and the Sharia Administration of Justice Law 2000. 

In place of the Area Courts and Upper Area Courts, it established the Sharia 

Courts and the Upper Sharia Courts.    

  2. Sharia Court of Appeal 

Following the historical background that colonial masters subjected the Islamic 

law to the Common Law, the 1979 Constitution confines the jurisdiction of the  

Sharia Court of Appeal under Section 242(2) to what has been termed in that 

section as 'Islamic Personal Law', in other words Islamic law of personal status. 

This has been explained by the Supreme Court in ALHAJI USMAN MAGAJI V  

MAIDOROWA MATARI where the Learned Jurists held:  

“Looking at the facts involved in this case, the dispute cannot fit in 

any of the matters listed in s. 242(2) of the Constitution. It is neither 

a case for a claim of inheritance, nor that of a gift, a Wakf or a Will. 

It is simply a case involving ownership of the piece of land in dispute 

between the contending parties. It is therefore a misconception by 

learned counsel for the respondent to say that the dispute involves 

question of inheritance "within the contemplation and provisions of 
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section 242(2) (c) and (e) which was being withheld from the 

Respondent and his privies".  

The case of Abuja v. Bizi (supra) is quite apposite and applicable. 

The fact that it was alleged that the parties signed Form CA9, would 

not confer jurisdiction on the Sharia Court of Appeal since the matter 

did not involve Islamic Personal Law as stated in section 242(2) (e) 

of the Constitution (1979). In the case supra, Uthman Mohammed, 

JCA (as he then was) in his lead judgment to which both Maidama 

and Aikawa JJCA subscribed, emphasized the law as follows at 

page 267 - 

"The Sharia Court of Appeal under 1979 Constitution has no 

jurisdiction to determine any matter which is not an issue of Islamic 

personal law regardless of the fact that the parties signed Form CA9 

or, not; Mallam Ado & Anor. V. Hajiya Dije (1984) 5 N.C.L.R. 

260 at 267". 

The provision of section 242(2) has been severally interpreted by the Court of 

Appeal in several of its decisions and many of which are yet to find their way to 

the Law Reports. Some of these cases were cited and relied upon by the Court 

of Appeal in Abuja v. Bizi (supra) to wit: Umaru Fannami v. Bukar Sarki13 

and Alhaji Mudi Limai v. Alhaji Maiwadan Goga14, both un-reported. 

There have been several futile attempts to amend section 242(2) supra to 

enlarge the jurisdiction of the Sharia Court of Appeal, particularly by the 

Constitution (Suspension and Modification) (Amendment) Decree No. 26 of 

1986. In considering this Decree Uthman Mohammed JCA (as he then was) in 

Abuja v. Bizi (supra) commented and stated as follows and rightly too thus: 

                                                           
13 Appeal No. CA/J/16/84 
14 Appeal No. FCA/IL/1105/80 
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"The anomaly which the Kadis wanted the Government to correct is 

to stop the division of cases determined by the Area Courts into 

those determined under Islamic Personal Law and others. Thus, all 

appeals from the decision of the Area Courts, where Islamic Law 

and Procedure is involved could be made part of their jurisdiction. 

The Constitutional Amendment, however, failed to enhance the 

jurisdiction of the Sharia Court of Appeal because it left the original 

jurisdiction of the Court under S. 242 intact. Thus, even though the 

Constitution (Suspension and Modification) (Amendment) Decree No. 

26 of 1986 provided for the deletion of the word "personal" wherever 

it occurs after the word "Islamic" in the Constitution, it left untouched 

the specific jurisdiction of the Sharia Court of Appeal. In other 

words, the jurisdiction of the Sharia Court of Appeal remains limited 

to those items enumerated under S. 242(2) (a)(b)(c) and (d) of the 

Constitution." 

The jurisdiction of the Sharia Court of Appeal is constitutional and 

circumscribed as prescribed in Section 242 (2) of the Constitution; 1979. 

Section 242(2) provides as follows - 

(2)    For the purposes of subsection (1) of this section, the Sharia Court of 

Appeal shall be competent to decide - 

(a)   any question of Islamic personal law regarding a marriage concluded in 

accordance with that law, including a question relating to the validity or 

dissolution of such a marriage or question that depends on such a marriage  

and relating to family relationship or the guardianship of an infant; 

(b)   where all the parties to the proceedings are Moslems, any question of 

Islamic personal  law regarding a marriage, including the validity or dissolution 

of that marriage, or regarding family relationship, a foundling or the 

guardianship of an infant; 
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 (c)   any question of Islamic personal law regarding a wakf, gift, will or 

succession where the endower, donor, testator or deceased person is a Moslem; 

(d)   any question of Islamic personal law regarding an infant, prodigal or 

person of unsound mind who is a Moslem or the maintenance or guardianship 

of a Moslem who is physically or mentally infirm; or 

(e)   where all the parties to the proceedings (whether or not they are Moslems) 

have requested the court that hears the case in the first instance to determine 

that case in accordance with Islamic personal law, any other question”. 

3. Court of Appeal and Supreme Court 

S. 237 (b) of the Constitution provided for 3 Justices of the Court of Appeal to 

be learned in Islamic “Personal Law”. This envisaged that any appeal coming 

from the Sharia Court of Appeal must be on Islamic “Personal Law” and that 

amending the jurisdiction of the Sharia Court of Appeal alone cannot change 

the position in the Court of Appeal unless Section 237 (b) is also amended by 

removing the word “Personal”.  

Almost all the states in the North have Sharia Court of Appeal with bulk of 

cases being decided in these Courts. Therefore to provide for only three Judges 

Learned in Islamic Law is too small and defeats the aim to be achieved by this 

provision. 

With regard to the Supreme Court, nothing under Sec. 232 and 233 of the 

1999 Constitution referred to Islamic law. The Supreme Court can be dully 

constituted if it consists of not less than five and seven justices for appellate 

and original jurisdictions respectively. No specific qualification is mentioned as 

a requirement for a person learned in Islamic law to be appointed as a Justice 

of the Supreme Court. Therefore, there is every possibility of having a Supreme 

Court in Nigeria that does not have any Justice with expertise in Islamic Law. 
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We should not forget that the Appeals from the Sharia Court of Appeal may 

find themselves in the Supreme Court.  

Under the 1999 Constitution 

Sections 262 and 277 of the 1999Constitution15 confers jurisdiction on the 

Sharia Court of Appeal of the Federal Capital Territory, Abuja and the States 

respectively to hear and determine Appeals in civil matters described and 

enumerated as “Islamic Personal Law”. 

The Presidential Committee on review of the 1999Constitution (AMENDMENT) 

Bill, 2001 proposed the word “personal” as it relates to Islamic Law as 

contained in Sections 262 and 277 or any other part of the Constitution be 

deleted. This attempt was earlier made by Decree107 of 1993 which amended 

Section 242 of the 1979Constitution by deleting the word “personal” wherever 

it appeared thereof with the intention of enlarging the jurisdiction of the Sharia 

Court of Appeal. It is rather unfortunate that this did not help matters as ruled 

by the Court of Appeal in a plethora of cases that the deletion of the word 

“personal” and amendment of Sections 262 and 277 of the said Constitution 

left untouched the last relevant part of the respective Sections “(1) in 

accordance with the provisions of subsection (2) of this section” and the specific 

jurisdiction of the Sharia Court of Appeal which remained limited as they are 

set out under subsection (2)(a) – (e) of the said Sections. Therefore the main 

purpose and objective of enlarging the jurisdiction of Sharia Court of Appeal 

has not been achieved in this respect. 

The Sharia Court of Appeal as it is presently constituted, only exercises 

jurisdiction in respect of matters relating to Islamic Personal Law. This shows 

that in cases decided by the Area Courts under Islamic Law other than 

“Personal Law” the appeal lies to High Court in its appellate jurisdiction. 

                                                           
15 Op cit 
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There is no better way to close on this issue than to refer to the case of Maida 

Vs Modu 16where Hon. Justice Muntaka Commassie JCA (as he then was) of 

blessed memory stated thus: 

 It seems to me that the new 1999 Constitution of the Federal 

Republic of Nigeria does not in any way improve the jurisdiction of 

Sharia Courts in this Country. It does not enhance the jurisdiction of 

those Courts. This in my view with all sense of responsibility is 

unfair. In most cases this appeal inclusive, one discovered to be 

governed by Islamic Law in Islamic Law Courts and lastly that the 

subject matters and issues involved called for intensive application 

of Islamic Law and procedure which are not available. Moreover, 

the Law to be applied in the High Court are quite alien to the parties 

and Sharia Court. I do not think that in such circumstances justice 

could be said to have been done to the parties and the subject 

matter.  

Section (271) (3) of the 1999 Constitution does not require a person to be 

learned in Islamic Law before he is appointed a Judge of the High Court. The 

import of this is that, all matters pertaining to Islamic Law outside Islamic 

Personal Law decided by Upper Area Court goes to the High Court on appeal 

and the High Court is established to hear and determine matters on Common 

Law principles. That is to say, Judges not qualified in Islamic Law are being 

authorized by the Constitution to sit on appeal in cases involving Islamic Law. 

This has been described as a mockery of the provisions of Section 36(1) of the 

1999 Constitution.17 Consequent upon this development, there is a need to 

extend the jurisdiction of Sharia Court of Appeal to cover all aspects of Islamic 

Law. 

                                                           
16 (2002)2 NWLR (Pt 659) 99 
17 Op cit 
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These Supreme Court and Court of Appeal cases are still subsisting as no other 

decision of the Apex Court that overruled them. In essence, any attempt of the 

Constitutional Amendment that is aimed at enlarging the jurisdiction of the 

Sharia Court of appeal would be futile provided that it stops at removing the 

word “personal” without deleting Section 262 (2) and 277 (2) of the 1999 

Constitution. 

The only Constitution that expanded the jurisdiction of the Sharia Court of 

Appeal was the 1989 Constitution under Section 261. However, this was 

adopted by the draft Constitution of 1995 which is contained in the Report of 

the 1995 Constitutional Conference, although the draft did not see the light of 

the day. Section 281 of the 1995 draft Constitution which is a replica of 

Section 261 of the 1989 Constitution provides as follows: 

The Shari’a Court of a State shall, in addition to such other 

jurisdiction as may be conferred upon it by the law of the State, 

exercise such appellate and supervisory jurisdiction in civil 

proceedings involving questions of Islamic Law where all the parties 

are Muslims. 

Although this also has its shortcomings as it restricted the jurisdiction of the 

Shari’a Court of Appeal to civil matters only, it is very clear that, absence of list 

of matters of jurisdiction left the Court with a wider jurisdiction on all civil 

matters concerning Islamic Law against Islamic Personal Law. 

However, in comparison to Customary Court of Appeal, their jurisdiction 

conferred by Section 267 and 283 of the Constitution is unlimited to all 

matters relating to Customary Law. So also once the matter involves 

Customary Law, the consent of parties is not relevant. This is unlike the Sharia 

Court of Appeal where the jurisdiction and parties to the proceedings are 

limited. 
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Recommendations 

1. In view of the foregoing, the jurisdiction of the Sharia Court of Appeal 

should be made in such a way that the Court will exercise appellate and 

supervisory jurisdiction in proceedings involving questions of Islamic 

Law. 

2. Similarly, the provision with regards to the jurisdiction of Court of Appeal 

to hear and determine Appeals from Sharia Court of Appeal as contained 

in Section 244 should be reviewed. This is so because the use of the 

word “personal” has also limited the scope of cases going on appeal to 

the Court of Appeal. Consequently, with the earlier recommendation 

made Section 244 should be amended to remove the restriction 

contained therein by the deletion of the qualifying word “personal”. 

3. In the same vein Section 288 relating to appointment of Justices to the 

Supreme Court and Court of Appeal should be amended to bring it in 

line with the earlier recommendations. The use of the word “personal” in 

the said sections also restricts the qualification of persons to be 

appointed into such offices. The net effect is that only persons qualified 

in Islamic personal Law will be appointed as opposed to those qualified in 

general Islamic Law. As the earlier recommendation will bring general 

Islamic Law into focus as opposed to Islamic Personal Law as obtained 

today. The appointment should be based on knowledge of Islamic Law 

simpliciter. Hence the word “personal” and “civil” in Section 288 should 

be deleted. 

4. It is also recommended that the word “personal” in Sections 233, 238 

and 240 of the Constitution be deleted. This will enable the Court of 

Appeal and the Supreme Court entertain any appeal from the Sharia 

Court of Appeal in questions involving Islamic Law. 

5. Also Section 234 of the Constitution should be amended to include a 

Justice of the Supreme Court who is learned in Islamic Law for any 

appeal that found its way in the Court on the question of Islamic Law. 
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In view of the foregoing, it is hereby recommended that the words “personal” 

and “civil” in Sections 244, 262, 277 and 288 be deleted. This will enable the 

Court of Appeal and the Supreme Court to entertain any appeal from the 

Sharia Court of Appeal in questions involving Islamic Law. 

Conclusion 

Jurisdiction of a Court of law cannot be assumed or implied. It is generally 

donated by the Constitution or the enabling statute that established the Court. 

Jurisdiction of a court is a fundamental and threshold issue in a proceeding 

and as such, it can be challenged at any time or stage even for the first time at 

the Supreme Court. If a court or tribunal is not competent to entertain a 

matter or claim or suit, it is a waste of valuable time for the court to embark on 

the hearing and determination of the suit, matter or claim. It is, therefore, an 

exhibition of wisdom to have the issue of jurisdiction or competence 

determined before embarking on the hearing and determination of the 

substantive matter. 

I thank you all for your attention. 


