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PROTOCOLS:  

 

INTRODUCTION AND A BRIEF BACKGROUND: 

Before the Terrorism (Prevention) Act 2011 (which was enacted as an Act 

to make provisions for and about offences related to conduct carried out or 

purposes connected with terrorism), offences of terrorism were prosecuted 

under Section 46 (a) of the Economic and Financial Crimes Commission 

(Establishment) Act (EFCC Act) 2004.1 

 

This section of the EFCC Act defines terrorism as any act which is a 

violation of the Criminal Code or Penal Code and which may endanger the 

life, physical integrity or freedom of, or cause serious injury or death to, 

any person, any number or group of persons or causes or may cause 

damage to public property, natural resources, environmental or cultural 

heritage and is calculated or intended to- 

(a)  Intimidate, put in fear, force, coerce or induce any government body 

or institution, the general public or any section thereof, to do or 

abstain from doing any act or to adopt or abandon a particular 

standpoint or to act accordingly to certain principles, or  

(b) Disrupt any public service, the delivery of any essential service to the 

public or to create a public emergency or  

(c)   Create general insurrection in a state; any promotion, sponsorship 

of, contribution to, command, aid, incitement, encouragement, 

attempt, threat, conspiracy, organization or procurement of any 

person with the intent to commit any act referred to above. 

 It was obvious that the above definition did not suit the world order and 

the exigencies of the present times, especially in view of the aftermath of 

the September 11, 2001 attack on the United State of America.2  Aside 

from that, the emergence of terrorist groups and terrorist activities in 

different guises in Nigeria was very apparent and there was no roadmap to 

rein these activities in through adequate legislation. As events started 
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unfolding, and the dynamism and consortium of these activities took on a 

new toga, there was therefore a need to be in concordant with other 

nations to combat this menace; this gave birth to an Act on terrorism as a 

stand -alone or distinctive law. This was the Terrorism (Prevention) Act, 

2011. (Principal Act). The Principal Act was later amended by the Terrorism 

(Prevention) (Amendment) Act 2013. The amendment of the Act was 

principally to make provisions for extra-territorial application of the Act and 

to strengthen terrorist financing offences among other considerations. 

 

SCOPE 

The Terrorism (Prevention) Act 2011 (as amended by the Terrorism 

(Prevention) (Amendment) Act 2013) provides for the following; 

1. Prohibition of Acts of Terrorism. 

1a.   National coordinating Bodies. 

2. Proscribed organization. 

3. Offences against Internationally protected persons. 

4. Terrorist Meetings 

5. Soliciting and giving Support for Terrorists groups for the commission 

of terrorism. 

6. Harbouring of Terrorists or hindering the arrest of a terrorist. 

7. Provision of Training and instruction to Terrorist groups or terrorists. 

8. Concealing of Information about Acts of Terrorism. 

9. Provision of devices to a terrorist.  

10. Recruitment of persons to be members of terrorist groups or to 

participate in terrorist acts.  

11. Incitement promotion or solicitation of property for the commission of 

terrorist acts. 

12. Provision of facilities in support of terrorist acts.  
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13. Financing of terrorism.  

14. Dealing in terrorist property. 

15. Hostage taking. 

16. Membership of terrorist group or proscribed organization. 

17. Conspiracy. 

18. Aiding and abetting.  

19. Escape or aiding and abetting escape.  

20. Attempt to commit an offence under this Act. 

21. Preparation to commit terrorist acts.  

22. Unlawful assumption of character of officer of any law enforcement 

or security.  

23. Tampering with evidence and witness. 

24. Obstruction of any officer of a law enforcement or security agency.  

25. Offences by an entity.  

26. International Terrorism 

27. Funds to support terrorism. 

28. Hostage Taking.   

29. Seizure of Terrorist cash. 

30. Funds or property used for terrorist acts. 

31. Obligation to report suspicious transaction relating to Terrorism.  

32. Dealing in terrorist Property.  

33. Requests from Foreign States. 

34. Requests to Foreign States. 

35. Evidence pursuant to a request. 

36. Form of requests. 
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37. Extradition. 

38. Exchange of Information relating to Terrorist groups and Terrorist 

acts.  

39. Issuance of warrants for terrorist investigation.  

40. Investigation and search without warrants.   

41. Recording, measurements samples, photographs or fingerprints 

impressions during investigations.  

42. Detention for offences related to terrorism. 

43. Access to a detained person pending conclusion of terrorist 

investigation. 

44.  Intelligence gathering. 

45. Detention of a conveyance. 

46. Video recording and custody of records. 

47. Evidence by certificate. 

48. Protection of informants and information. 

49. Protection of persons and witnesses. 

50. Prosecution for Offence. 

51. Jurisdiction to try offences under this Act. 

52. Penalties. 

53. Refusal of application for registration and revocation of charities 

linked to terrorist groups. 

54. Provision of information relating to passengers of vessels, aircraft and 

persons. 

55. Power to prevent entry and order the removal of persons. 

56. Power to refuse refugee application. 

57. Regulations. 
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58. Interpretation. 

59. Short Title. 

As earlier stated, the amendment of the Act was fundamentally to make 

provisions for extra-territorial application of the Act and to strengthen 

terrorist financing offences. It was also geared towards plugging some 

holes identified in the 2011 Act as it pertains to some human rights issues 

and to provide tools for the effective implementation of the Act. The 

amendment also introduced new sections, substitutions of sections and 

renumbering of some of the sections and subsections. Some sections were 

entirely deleted.3  

At the time of writing this essay, the writer could not find a compiled 

version, embodying the Principal Act and the Amendment. The compilation 

was said to be in progress, principally to harmonize the new issues and 

sections for ease of reference.   

For the purposes of this paper, I will scan through some of the sections of 

the Act and pause at the sections that touch on extra-territorial application 

of the Act and terrorist financing offences which are the fundamentals to 

the amendment. I will also highlight areas which are germane to 

investigation and prosecution. 

The provisions in respect to terrorism financing and extra-territorial 

application of the Act are particularly reflected in various sections of the 

Act at Sections 10, 13 and 32 of the 2013 Amendment Act. Section 1 of the 

Act was also amended to include a new subsection that prohibits all acts of 

terrorism and financing of terrorism. Some other areas affected by the 

amendments will be discussed in due course. 

 

OVERVIEW 

Now, the word terrorism comes from the French word ‘terrorisme’ which in 

English means, ‘great fear’. It appeared as a vocabulary in English 

dictionary in 1798 and in it, it was used as a systematic use of terror as a 

policy. 
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There is no universally agreed definition of Terrorism. According to 

Kofi Annan the former Secretary General of United Nations:  

‘Terrorism is a direct attack on the core values the United Nation 

stands for namely; human rights and the rule of law, the 

protection of civilians; mutual respect between people of different 

faiths and cultures; and peaceful resolution of conflicts’. 4 

The United Nation Security Council defines terrorism as;  

“An anxiety- inspiring method of repeated violent action, 

employed by semi -clandestine individual, group or state actors, 

for idiosyncratic criminal or political reasons whereby in contrast 

to assassination-the direct target of violence are not the main 

target” 

The United Nations also in Resolution 1373, which was adopted after 

September 11, 2001 attack, refers to terrorism as;  

“Criminal acts, including against civilians, committed with the 

intent to cause death or serious bodily injury, or taking of 

hostages with the purpose of provoking a state of terror in the 

general public or in a group of persons or particular persons, 

intimidate a population or compel a government or an 

international organization to do or to abstain from doing an act”.5 

The United Nations General Assembly has adopted the following 

political description of terrorism since 1994, to wit;  

“Criminal acts intended or calculated to provoke a state of terror 

in the general public, a group of persons, or particular persons for 

political purposes are in any circumstance unjustifiable 

whatsoever the considerations of a political, philosophical, 

ideological, racial, ethnic, religious, or any other nature that may 

be invoked to justify them”.6 

Terrorism according to the Black’s Law dictionary 8th Edition is the use or 

threat of violence to intimidate or cause panic especially as a means of 

affecting political conduct. 
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Terrorism has also been defined as ‘The calculated use of violence or the 

threat of violence to inculcate fear; intended to coerce or to intimidate 

governments or societies in the pursuit of goals that are generally political, 

religious or ideological’.  7 

  

Since the twin bombing of 11th September 2001, measures to monitor 

terrorism have been enhanced by nation states, with more watch on 

financial transactions, supervision of border patrol and monitoring of 

suspected terrorists. 

Close home, and apart from prohibiting all forms of terrorism, the 

Terrorism (Prevention) (Amendment) Act 20138 defined a ‘Terrorist’ to 

mean, any natural person who: 

i. Commits, or attempts to commit, terrorist acts by any means, directly  

or indirectly, unlawfully and wilfully; 

ii. Participates as an accomplice in terrorist acts; 

iii. Organizes or directs others to commit terrorist acts; or 

iv. Contributes to the commission of terrorist acts by a group of persons  

acting with a common purpose where the contribution is made 

intentionally and with the aim of furthering the terrorist act or with 

the knowledge of the intention of the group to commit a terrorist act. 

However, the difference in shades of definition of terrorism or the various 

opinions as to the extent of terrorism and when an act of terrorism should 

be construed as self-determination does not appear to exist in Africa. This 

is because; the African Union, have a united stand on the definition of 

terrorism. This is contained in the Africa Union Convention on the 

Prevention and Combating of Terrorism, 1999 which was supplemented by 

a Protocol in 2004. That Convention defines terrorism as;  

“Any act which is a violation of the criminal laws of a state party 

and which may endanger the life, physical, integrity or freedom of 

or cause serious injury or death to, any person, any number or 

group of persons or may cause damage to any public or private 
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property, natural resources, environmental or cultural heritage 

and is calculated or intended to intimidate, put in fear, force, 

coerce or induce any government body, institution, general public 

or segment thereof, to do or abstain from doing, or to adopt or 

abandon a particular standpoint, or to act according to certain 

principles, any promotion, sponsoring, contribution to command, 

aid, incitement, encouragement, attempt, threat, conspiracy, 

organizing, or procurement of any person with the intend to 

commit any act referred to in paragraph (a)(i) to (iii)”.9 

The Terrorism (Prevention) (Amendment) Act 201310 in the spirit of 

definition and prohibition of terrorism by a person or body corporate in the 

following words provides that; 

“A person or body corporate who knowingly in or outside Nigeria directly or 

indirectly, willingly    

(a) does, attempts or threatens any act of terrorism,    

(b) commits an act preparatory to or in furtherance of an act of terrorism,    

(c) omits to do anything that is reasonably necessary to prevent an act of 

terrorism,   

 (d) assists or facilitates the activities of persons engaged in an act of 

terrorism or is an accessory to any offence under this Act,   

 (e) participates as an accomplice in or contributes to the commission of 

any act of terrorism or offences under this Act,    

(f) assists, facilitates, organizes or directs the activities of persons or 

organizations engaged in any act of terrorism,    

(g) is an accessory to any act of terrorism, or   

(h) incites, promises or induces any other person by any means 

whatsoever to commit any act of terrorism or any of the offences referred 

to in this Act,   

Commits an offence under this Act and is liable on conviction to maximum 

of death sentence.” 
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The above definition under the Act is more in tandem with the position of 

the African Union and the United Nations but there is not yet a consensus 

academic or uniform international definition of terrorism.  

However, there is no doubt that acts of terrorism are criminal acts directed 

against a state or intended to create a state of apprehension, anxiety or 

terror in the minds of particular persons or group of persons, (general 

public) in other to arm-twist, intimidate, subdue, or control the government 

in authority for approval of a particular agitation. 

The above is generally captured in most definitions. It is however 

suggested by this writer that in the interpretation of the words ‘willingly’ 

and ‘knowingly’ used in the definition of terrorism under the Act, the real 

intention or the mens rea of the person accused of assisting or facilitating 

any activities that constitute terrorism must be examined more subjectively 

than objectively. This is because most defendants charged with terrorism 

are unaware of the consequences of their actions and may have been 

coerced into acts of terrorism by peculiar circumstances which can only be 

understood and experienced by them. Again, this must be weighed with 

the principle of law that ignorance of the law in some cases is no excuse.    

Be that as it may, it must be borne in mind that Section 14(2) (b) of the 

Constitution of the Federal Republic of Nigeria, 1999(as amended) provides 

that;  

“The security and welfare of the people shall be the primary purpose or 

responsibility of government”.  

This underlines the constant amendment of the law on Terrorism by the 

legislature, first by making it a distinctive or stand-alone law, away from 

section 46 of the EFCC Act, to the 2011 Act and the 2013 Amendment.  

This is geared towards the provision of a durable legal framework against 

all forms of terrorism.  

The 2011 Act sought amongst other things to prohibit all forms of 

terrorism, to the extent that it gave the Attorney General of the Federation, 

National Security Adviser or Inspector General of the Police on the approval 

of the President power to apply to a judge in Chambers to declare any 



A paper presented by Hon. Justice Ijeoma L. Ojukwu FCIArb Page 11 

 

entity to be a proscribed organization. It also criminalized terrorist 

meetings, any form of support for terrorism including support for any 

proscribed organization, habouring and training terrorists, obstruction of 

terrorism investigation and forms of international terrorism and funding. 

The 2011 Act made provision under Sections 18 and 19 for Mutual 

Assistance and Extradition. Where a foreign state makes a request for 

assistance in investigation or prosecution or extradition, the Attorney 

General of the Federation may execute the request or inform the foreign 

state making the request of any reason why such request may be delayed 

or denied. This is usually where there is mutual treaty in regard to the 

offence between the two States. 

Where the Attorney General is minded to accede to the request, an 

application is made to a Judge in Chambers for an order in that behalf 

which may include search of specified premises, removal of documents, 

etc. The Attorney General of the Federation may also make a request to 

any foreign State to extradite a suspect or to provide evidence or 

information relevant to any terrorism offence if there is mutual extradition 

treaty. The request made pursuant to the above shall be in accordance to 

the form prescribed under Section 21, 22 and 23 of the Act. It is to be 

noted that Extradition requests are not as simple as it sounds in the 

legislations.    

As earlier stated, the 2013 amendment on its part further prohibits all 

forms of terrorism and financial transactions aimed at aiding terrorism and 

provides federal jurisdiction to prosecute acts of terrorism carried out 

within and outside Nigeria, prohibits conspiracies in Nigeria to commit 

terrorism abroad and provide for appropriate penalties for offenders.  

It also introduced a new Section 1A which created the National 

Coordinating Bodies made of the Office of the National Security Adviser, 

the Attorney General of the Federation and Law Enforcement Agencies. 

The Office of the National Security Adviser (ONSA) is the coordinating body 

for all security and enforcement agencies under the Act. Their duty shall be 

mainly to provide support, intelligence and capacity to law enforcement 

agencies for the effective implementation of the Act.  
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On the other hand the Attorney General of the Federation has the duty to 

strengthen and enhance the existing legal framework and ensure the 

maintenance of international co-operation required for preventing and 

combating terrorism and effective prosecution of terrorism offences. 

The law enforcement agencies on their part shall be responsible for the 

gathering of intelligence and investigation of the offences created by this 

Act. They shall also take every procedural action that will facilitate effective 

prosecution of offenders. 

The Amendment also substituted sections 3-8 of the 2011 Act with new 

sections 3- 25 which created offences against internationally protected 

persons, terrorist meetings, soliciting and giving support to terrorist 

groups, harbouring terrorists or hindering arrest of a terrorist, provision of 

training and instruction to terrorists groups or terrorists, concealment of 

information about acts of terrorism, provision of devices to terrorists, 

recruitment of members, provision of facilities in support of terrorist acts, 

financing of terrorism, conspiracy, attempt to commit terrorism offences, 

hostage taking aiding and abetting escape, tampering with evidence and 

witnesses among others.11  

Section 25(1) attempted to correct the gray area created by Section 1 (2) 

which provides that a person or body corporate who knowingly in or 

outside Nigeria directly or indirectly willingly commits the offences created 

under subsection (2) (a) to (h) commits an offence under this Act and is 

liable on conviction to a maximum of death sentence. Section 25 (1) 

provides that where an offence under this Act is committed by an entity, 

and it is proved to be attributable to a director, manager, secretary of the 

entity, the officer is liable on conviction to life imprisonment, while the 

assets of the entity is liable to forfeiture and the court may issue an order 

to windup the entity. This has in effect addressed the issue of sentencing a 

body corporate to death under section 1 (2). 

Now in the area of International terrorism, the Act provides that the 

President may, on the recommendation of the National Security Adviser or 

Inspector General of Police declare a person to be a suspected 

international terrorist. This can only be done where there is reasonable 
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suspicion that the person has been involved in the commission of 

international terrorism, or he is a member of or has a link to an 

international terrorist group as recognized under this Act, and he 

reasonably believes that the person is a threat or risk to national security. 

Of course in this regard, what is reasonable belief is objective. 

Though the above may not be exhaustive, but some of the provisions not 

directly mentioned would be referred to under some topical headings in the 

further discuss. It also bears stating some sections of the 2011 Act were 

deleted entirely. See sections 11, 16, 17, 31, 34 for instance.   

 

TERRORISM FINANCING  

With regards to Terrorism Financing, the 2013 Act substituted section 10 of 

the 2011 Principal Act with a new section 10. Section 10 under the 2011 

Act simply criminalized funding acts of terrorism with a maximum of 10 

years imprisonment. 

The new Section 10 (1-4) provides that; 

          
10 (1) A person or body corporate who, in any manner, directly or 

indirectly, willingly provides, solicits or collects any fund or attempts 

to provide, solicit or collect any fund with intention or knowledge that 

they will be used, in full or in part to – 

 

a. Finance a terrorist or terrorist organization. 

 

b. Commit an offence in breach of an enactment specified in the  

Schedule to this Act. Or 

 

c. Do any other act intended to cause death or serious bodily injury to a  

civilian or any other person not taking active part in the hostilities in 

a situation of armed conflict, when the purpose of such act, by its 

nature or context, is to intimidate a group of people or to compel a 



A paper presented by Hon. Justice Ijeoma L. Ojukwu FCIArb Page 14 

 

government or an international organisation to do or abstain from 

doing any act, 

commits an offence under this Act and is liable on conviction to 

imprisonment for a term of not less than ten years and in the case of 

a corporate body- 

i. to a fine of not less than N100,000,000 

ii. the prosecution of the principal of the corporate body who are on 

conviction be liable to imprisonment for a term not less than ten 

years, and 

iii. the winding up of the corporate body and prohibition from its 

reconstitution or  incorporation under any form or guise. 

 

2. An offence under this section shall apply, regardless of whether the 

person alleged  to have committed the offence is in the same 

country or a different country from the  one in which- 

a. the terrorist group or proscribed organization is located, or 

b. the terrorist act occurred or is planned to occur. 

 

3. In proving the offence of terrorist financing, it shall not be required 

that the funds:  

a. were actually used to carry out terrorist acts, 

b. were used to attempt a terrorist act, or 

c. be linked to a specific terrorist act. 

 

4. For the purpose of this section, intention may be inferred from 

objective factual  circumstances”. 
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The 2013 amendment also substituted section 13 of the Principal Act with a 

new Section “13”. Under the 2011 Principal Act, terrorist funding was 

criminalized with a maximum 10 years imprisonment on conviction. The 

said section referred to what may be considered terrorist funding by just 

individuals or natural persons.  

On the other hand, the new section 13 expanded terrorist funding to 

include funding by both natural person and body corporate. It may be 

argued that a ‘person’ in law (as in the 2011 Act) includes artificial persons 

or body corporate but the specific inclusion of body corporate has left no 

room for argument with respect to the intention of the law makers. In 

addition, the new section provides for the prosecution of the principal 

officers of the corporate body and the winding up of the body corporate. It 

also prescribed a fine of N100,000,000.00 on conviction. 

This new section provides that- 

13 (1) Any person or body corporate, who, in or outside Nigeria 

a. solicits, acquires, provides, collects, receives, possesses or makes 

available funds,  property or other services by means, whether 

legitimate or otherwise, to –  

i. terrorist organization, or 

ii. individual terrorist, directly or indirectly, willingly with the un lawful 

intention or  knowledge or having reasonable grounds to believe 

that such funds or property will  be used in full or in part in order 

to commit or facilitate an offence under this Act or  in breach of the 

provisions of this Act, 

(b) attempts to do any of the acts specified in paragraph (a) of this 

subsection, and 

(c) possess funds with the unlawful intention that tit be used or knowing 

that it will be  used, directly or indirectly, in whole or in part, for 

the purpose of committing or  facilitating the commission of a 

terrorist act by terrorist or terrorist groups. 
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Commits an offence under Act and is liable on conviction to imprisonment 

for a term of not less than ten years and not more than life imprisonment. 

 

 

(2) Any person who knowingly enters into or becomes involved, 

participates as an accomplice, organizes or directs other in an 

arrangement – 

a. which facilitates the acquisition, retention or control by or on behalf 

of another person  of terrorist fund by concealment, removal out 

of jurisdiction, transfer to a nominee or  in other way, or 

b. as a result of which funds or other property is to be made available 

for the purpose of  terrorism or for the benefit of – 

i. terrorist individual 

ii. terrorist organization or  

iii. proscribed organization, 

Commits an offence under this Act is liable on conviction to life 

imprisonment. 

 

(3) For an act to constitute an offence under this section, it is not 

necessary that the funds  or property were actually used to 

commit any offence of terrorism. 

 

(4) an offence under this section shall apply, regardless of whether the 

person alleged to  have committed the offence is in the same 

country or a different country from the  one in which – 

a. the terrorist, terrorist group or proscribed organisation is located, or 

b. the terrorist act occurred or is planned to occur. 
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5. Where an offence is committed by a corporate body under this 

section, it is on conviction liable to a fine of not less than 

N100,000,000, in addition to – 

a. the prosecution of the principal officers of the corporate body who, 

on conviction are liable to imprisonment for a term of not less than 

ten years, or 

b. the winding-up of the corporate body and prohibition from its 

reconstitution or  incorporation under any form or guise. 

From the above provisions, it is apparent that Nigeria has recognized that 

terrorism is a global phenomenon which must be checked with every 

arsenal in their amoury. Nigeria has not been speared the ravages of 

terrorism activities. Thousands of people have been killed and properties 

worth billions of naira have been lost due to terrorist activities. The 2020 

ranking index reported by the Global Terrorist Index, published annually by 

the Institute of Economics and Peace (IEP) (of 8th June 2021) ranked 

Nigeria 3rd out of other indexed countries. Afghanistan and Iran ranked 1st 

and 2nd respectively. 12 This is evidence of the shrinking civic space in 

Nigeria- More must be done to strengthen their fight against terrorism.  

 

EXTRA-TERRORIAL APPLICATION OF THE ACT 

With respect to Extra-territorial application of the Act, the Principal Act only 

made provisions in section 32 of the 2011 Act for jurisdiction to try and 

impose sanctions on offences of terrorism specified in the Act. The 

jurisdiction to try these offences was donated to the Federal High Court. 

By the wording of that section, personal jurisdiction was narrowed to only 

citizens of Nigeria or where the person has dealings with Nigeria or on 

behalf of the Government of Nigerian, where the offender is in Nigeria or 

Nigeria does not extradite him. The limitation placed by the above 

provision was to a large extent rectified in the amendment. 

Now the amended section 32 provides that; 



A paper presented by Hon. Justice Ijeoma L. Ojukwu FCIArb Page 18 

 

32 (1) The Federal High Court located in any part of Nigeria, regardless 

of the location where the offense is committed, shall have 

jurisdiction to- 

(a) try offenses under this Act or any other related enactment; 

(b) hear and determine proceedings arising under this Act; and 

(c)   whether or not the offence was commenced in Nigeria and 

completed outside Nigeria and the victim is- 

(i)  a citizen or resident of Nigeria, 

(ii)  not a citizen of any country but ordinarily resident in Nigeria, 

(iii) in transit or has a link with Nigeria, 

(iv) dealing with or on behalf of the Government of Nigeria, or a citizen 

of Nigeria or any entity registered in Nigeria, or 

(v) the alleged offender is in Nigeria and not extradited to any other 

country for prosecution. 

(2)  The Federal High Court shall have jurisdiction to impose any 

penalty provided for an offence under this Act or any other 

related law. 

(3)  Whenever any person is convicted of an offense under this Act, 

the country in passing sentence shall, in addition to any 

punishment which the court may impose in respect of the 

offense, order the forfeiture of any – 

(a) terrorist fund with accrued interest, 

(b) terrorist property, 

(c) article, substance, device or material by means of which the offense 

was committed, or 

(d) conveyance used in the commission of the offense, which is 

reasonably believed to have been used in the commission of the offense 

or for the purpose or in connection with the commission of the offense 

and which may have been seized under this Act or is in the possession 
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or custody or under control of the convicted person, to the Federal 

Government of Nigeria. 

(4)  Notwithstanding subsection (3) of this section, and on 

application of the Attorney – General, the prison sentence 

imposed on a person convicted of an offense referred to in that 

subsection may be reduced in such manner as the court deems 

fit where that person has, before any proceeding, made 

possible or facilitated the identification of other accused 

persons and their sponsors or who, after the commencement of 

the proceedings, has made possible or facilitated the arrest of 

such persons. 

(5)  In any trial for an offense under this Act, the court shall have 

power, not withstanding anything to the contrary in any other 

enactment, adopt all legal measures necessary to avoid 

unnecessary delays and abuse in the conduct of matters. 

(6)  Subject to the provisions of the Constitution of the Federal 

Republic of Nigeria, an application for stay of proceedings in 

respect of any criminal matter brought under this Act shall not 

be entertained until judgment is delivered. 

It is obvious that the 2013 amendment has widened the jurisdiction in 

respect of the location where the offence was committed to even outside 

Nigeria. It has also expanded the venue of trial and persons who may be 

prosecuted for terrorism offences. 

Again, while the Principal Act restricted the quantum or extent of penalty to 

20 years imprisonment or 30 years aggregate where consecutive sentence 

is imposed, the 2013 amendment gave what seems to be a carte blanche 

to the Federal High Court to impose any penalty provided for an offence 

under this Act or any other related law. The amendment also gave the 

court the jurisdiction to make an order for the forfeiture of any terrorist 

fund, property, article, device, conveyance et al to the Federal Government 

of Nigeria. 
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The extra-territorial application of the Act was adopted in line with 

international best practices as that is what is obtainable in most countries. 

This practice is fast developing as other nations are adopting same in a bid 

to curb terrorism attacks either by its national or a foreign citizen. In 2018, 

the Constitutional Court in South Africa tried and convicted one Henry 

Emomotimi Okah, a Nigerian Citizen for his involvement in two terrorist 

attacks in Nigeria.13  The accused who was resident in South Africa, was 

tried and convicted for his involvement in the planning and organizing of 

two car bomb attacks in Warri and Abuja respectively which took the lives 

of many persons while a good number of others were injured.  

The South African Court predicated its authority to hear and determine the 

case upon the fact that “South Africa is a member of the United Nations 

and therefore committed to executing its obligations in terms of 

international instruments dealing with terrorism and related activities.” The 

Court held that the international terrorism conventions have of necessity 

relaxed the limitation in respect to jurisdiction of crimes occurring within a 

state’s territory; the acts in issue plainly violated international humanitarian 

law and therefore forfeited protection under the statute’s exemption. 

Apart from this amendment, the extra-territorial jurisdiction is also 

applicable in Nigeria as she is signatory to all the relevant Conventions and 

Protocols with respect to counter-terrorism. 

By expanding the frontiers of application/jurisdiction, the 2013 amendment 

has shown the commitment of Government to the fight against terrorism 

and terrorist activities. It has also given investigators and prosecutors a lot 

more to work with, especially in the area of venue or territorial jurisdiction. 

Some of the courts located in the areas where the offence was committed 

may not be the convenient venue to prosecute these offences for obvious 

reasons. Some States/locations are still very volatile and unsafe for 

witnesses and prosecutors; this has stultified the prosecution of some 

terrorist offences. By the said amendment, charges can now be preferred 

in relative safe divisions of the Federal High Court. 

It is noted that under the provisions of the Administration of Criminal 

Justice Act, a criminal charge is tried in the division where the alleged 
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offence was committed unless it can be shown that it is convenient to do 

otherwise for security reasons. (See Section 93(2)),  of the ACJA. However, 

the specific provisions under Section 32 (1) of the 2013 amendment which 

provides that the Federal High Court located in any part of Nigeria, 

regardless of the location where the offence is committed, has clearly 

removed the burden on the prosecutor to establish that a particular 

division is not convenient to try the matter for security reasons.14     

    

 

Some Relevant Amendments of the Terrorism (Prevention) 

(Amendment) Act, 2013 in relation to investigation and 

prosecution of terrorism offences: 

 

General Concerns relating to Human Right Issues:  

Since the enactment of the Principal Act, there have been arguments in 

relation to the adequacy or otherwise of the legal stipulations in the 

Terrorism (Prevention) Act, 2011 concerning human right issues. 

Principally, the Act clearly seeks to provide measures for the prevention, 

prohibition, and combating of acts of terrorism, and for the effective 

implementation of the Conventions and Agreements on combating of 

terrorism which includes the Convention against Terrorist Financing, 

Convention for suppression of Unlawful Seizure of Aircraft, 1970, 

Convention on the Physical Protection of Nuclear Material, 1980, 

International Convention for the Suppression of Terrorist Bombing, among 

others.  

A few of the questions that have arisen relate to whether the Terrorism 

(Prevention) Act, 2011 is itself human rights compliant or whether in fact it 

tends to some extent abrogate or violate some constitutionally guaranteed, 

regionally protected, and internationally recognized human rights norms in 

the guise of fighting terrorism.15 

No matter how well intended any law is, once it is perceived to abrogate 

human rights, the tendency to meet obstacles is high. This is because 
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human rights are largely positioned as consideration that must be balanced 

against security imperatives. The reality for most human rights defenders is 

that measures to counter terrorism and its financing are misused or 

abused, especially in the area of torture and this has further shrunk the 

civic space in most countries. 

 

Powers to Search, Arrest and Detain for purposes of 

Investigation: 

Now, the 2011 Act gave broad and sweeping powers to security and 

intelligence officers, (particularly the National Security Adviser, Inspector 

General of the Police and the State Security Service) to search, arrest or 

detain without any judicial oversight. This raised concerns as to the 

effective application of the provisions of the 2011 Act without coming in 

conflict with the rights of the citizens as enshrined in Chapter IV of the 

Constitution of the Federal Republic of Nigeria 1999. 16 

The 2011 Act was considered to be inconsistent with certain provisions of 

the Constitution particularly as it relates to the rights of citizens especially 

under Sections 34, 35, 36 and 37 of the Constitution. This was seriously 

frowned at by most civil right defenders. For instance, section 25 (a-e) of 

the Act, empowers the National Security Adviser or Inspector General of 

Police to enter and search any place, persons, or vehicle “without warrant,” 

if the officer has reason to suspect that an offence is being committed. The 

officer may also search, detain, and arrest any person if he has a 

reasonable suspicion that the person has committed or is about to commit 

an offence under the Act.  

Also Section 26, of the 2011 Act empowers the Attorney General of the 

Federation, the National Security Adviser or the Inspector General of Police 

in intelligence gathering “for the purposes of the prevention or detection of 

offences or the prosecution of offenders under this Act, give such direction 

as appear to him to be necessary to any communication service provider’. 

This raised concerns with respect to the right to privacy as enshrined in the 

Constitution. 
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Section 28(1) also allowed the detention of a terrorism suspect for 24 

hours by security officers without access to any other person except the 

suspect’s medical doctor and the detaining agency’s lawyer.   

In a bid to address these issues and attain the desired balance between 

counter terrorism and human rights, the Terrorism Prevention Act, 2011 

was amended by the Terrorism (Prevention) (Amendment) Act, 2013 to 

plug some identified holes observed with respect to the above issues 

among others. 

To begin with, the 2013 Amendment Act charged the office of the National 

Security Adviser with the responsibility to act as coordinating body for all 

security and enforcement agencies on the war against terrorism.  The 

office also has the mandate to ensure the effective formulation and 

implementation of a comprehensive counter-terrorism strategy for Nigeria, 

build capacity for the effective discharge of the functions of all relevant 

security, intelligence, law enforcement and military services under the Act 

or any other law on terrorism in Nigeria.17 

The sweeping powers conferred on the National Security Adviser, the 

Inspector General of Police and the State Security service under the 

Principal Act are now curtailed and reposed in the Attorney General of the 

Federation who is now designated as the authority for the effective 

implementation and administration of the Act. 

Section 1A (2) of the Terrorism Prevention (Amendment) Act provided 

thus; 

“The Attorney General of the Federation shall be the authority for 

the effective implementation and administration of this Act and 

shall strengthen and enhance the existing legal framework to 

ensure conformity of Nigeria’s counter-terrorism laws and policies 

with International standards and United Nations Conventions on 

Terrorism” 

In this regard, the Attorney General has the responsibility of maintaining 

international cooperation required for preventing and combating 

international acts of terrorism. It is the further responsibility of the 
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Attorney General to ensure the effective prosecution of terrorism matters. 

The Attorney General of the Federation reserves the power to delegate his 

power to any agency charged with responsibility of terrorist investigation to 

institute criminal proceedings.18 

Section 15 of the Act was also amended to insert new sub-sections which 

require the Attorney-General to apply to the Judge in Chambers for a 

provisional order to attach all monies and other property belonging to or 

held on behalf of the suspect. In practice, this is usually done by a motion 

ex-parte. 

The Principal Act was further amended to impose on any duly authorized 

enforcement law or security agency to apply ex-parte to the Court for the 

issuance of a warrant for the purposes of a terrorist investigation. This 

means that before any law enforcement agency may enter the premises of 

a suspect to either search, seize and detain any relevant material found in 

any premises, a warrant must be sought and obtained from the Court. The 

court is mandated to satisfy itself that the warrant is sought to prevent the 

commission of terrorism offences or there are reasonable grounds to 

believe that there is a person or material on the premises which may be 

relevant to the terrorist investigation.19  

The Act further mandated a list of all the items seized in the course of the 

search to be made and a copy handed to the person on whom the search 

is made or the owner of the premises, place or conveyance seized. 

It is suggested that some authorized agents, in cases of extreme urgency 

may enter into a premises for search or effect an arrest without a court 

order to checkmate some terrorist activities. This is because, there could 

be an urgency to act fast in order to short-circuit terrorist activities before 

an order of court is sought and obtained. In cases of this nature, the law 

puts a 72 hour window within which the agency or person concerned must 

apply for an order of a court of competent jurisdiction immediately after 

the arrest or detention stating the reason for the urgency of their action. 

That is to say that after the arrest, search or detention, the agency must 

obtain an order of court within 72 hours of the search or arrest to validate 

that action.20 
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Howbeit, these amendments in effect whittled down the enormous powers 

conferred on the (National Security Adviser, the Inspector General of 

Police, and the State Security Service) by the 2011 Terrorism Act by 

conferring that power on the Attorney General of the Federation. The 

Attorney General becomes the sole person responsible for the prosecution 

of terrorism offences- though this power may be delegated. Where an 

agency desires to prosecute a terrorism offence, permission must be 

sought and obtained from the Attorney General before they can proceed to 

prosecute. (Some of these powers have already been delegated by 

implication.)  The power to delegate has also raised questions whether the 

Attorney General of a State can prosecute terrorism offences by the fact 

that the act of terrorism was committed in his State. The short version of 

the answer to this question is in the affirmative, provided that there is a 

fiat of the Attorney General of the Federation to that effect.21 

In addition, the 2013 Amendment Act stepped in to resolve the issue 

regarding privacy rights. Where Section 26 (1) of the TPA, 2011 gave wide 

powers to the Attorney-General of the Federation, the National Security 

Adviser or the Inspector-General Police to intercept private communication 

of citizens using any communication service provider without a Court order, 

Section 29 of the Terrorism (Prevention) ( Amendment) Act  2013 provides 

that:   

“Without prejudice to any other law, the relevant law enforcement 

agency with the approval of the Attorney General of the  

Federation may, with the approval of the Coordinator on National 

Security for the purpose of the prevention of terrorist acts or to 

enhance the detection of offences related  to the  preparation of a 

terrorist act or the prosecution of offenders under this Act, apply  

ex-parte to a judge for an interception of communication Order”. 

The amendment of this section resolved the concerns of abuse of privacy 

rights of the citizens. Under the amendment, the Order of Court has to be 

sought and obtained before a citizen’s communication can be intercepted 

or interfered with. An Order under this Act shall specify the maximum 

period for which communication service providers may be required to 
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retain the communication data. This firmed up the need for judicial 

oversight into the investigative activities of terrorism offences. 

 

 

Access to a detained person pending conclusion of terrorist 

Investigation:  

 

The 2013 Act also amended Section 28 (1) of the 2011 Act by replacing the 

phrase “without having access to any person other than his 

medical Doctor and legal counsel of the detaining agency” to “a 

medical officer of the relevant law enforcement or security agency 

or his counsel”. 

This is in line with the provisions of the Constitution which provides that 

any person who is arrested or detained shall have the right to remain silent 

or avoid answering any question until after consultation with a legal 

practitioner or any other person “of his own choice”.22   

This requirement of the Constitution was also replicated in Section 17 (2) 

of the Administration of Criminal Justice Act 2015. But where the suspect 

has no legal practitioner of his choice, the statement shall be taken in the 

presence of an officer of the Legal Aid Council of Nigeria or an official of a 

Civil Society Organization or Justice of the Peace or any other person of his 

choice.    

 

Video recording, custody of records and protection of Identity of 

Witnesses: 

Video recording of persons or property detained by security agents and 

custody thereof are some of the innovations of the 2013 Amendment. The 

protection of witnesses is another commendable inclusion in the Act. Due 

to the nature of terrorism cases, witnesses are exposed to some risks. The 

Act in Section 31 allows the Court either on its own volition or on a motion 

by the Attorney General or relevant law enforcement agency to protect a 
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witness or any person in any proceeding before it where it is satisfied that 

the life of the person or witness is in danger. The court may take such 

measures as it deems fit to keep the identity and address of the witness or 

person secret. It is also to be noted that such video records or other forms 

of electronic evidence retrieved in the course of investigation may be 

admitted in evidence during trial. 

The 2013 Act in a proactive measure to forestall delay in hearing terrorism 

cases, empowers the Federal High Court to “adopt all legal measures 

necessary to avoid unnecessary delays and abuse in the conduct of 

matters. One of the measures prescribed by the Act to avoid unnecessary 

delay is the power of court to refuse to entertain applications for stay of 

proceedings until judgment is delivered.23 See Section 32 (6). 

 

Obligation to Report Suspicious Transaction Relating to Terrorism: 

Section 13(1) of Terrorism Prevention Act 2013 prohibits the funding of 

terrorism and criminalized situations where a person or body corporate in 

or outside Nigeria, solicits, acquires, provides, collects, receives, possesses 

or make available funds, property or other services by any means to 

terrorists or terrorist groups directly or indirectly intending that it be used 

in full or in part for the purpose of committing or facilitating the 

commission of a terrorist act. Funding or financing Terrorism is an offence 

and upon conviction, such a person or entity is liable to imprisonment not 

less than ten years and not more than life imprisonment. 

Section 14 of the 2013 Amendment Act imposes an obligation on Financial 

Institution or designated Non-financial Institution to report suspicious 

transaction relating to terrorism to the Financial Intelligent Unit (FIU) 

immediately but not later than 72 hours. This particular Section was 

contained in the 2011 Act but with a slight difference. The 2011 Act 

mandated Financial Institutions or designated Non-financial institutions to 

report suspicious transaction relating to terrorism “within 72 hours” with 

the exclusion of the word “immediately”. 

The above provisions give room for investigators to liaise with FIU in order 

to gather information of suspicious transaction which may be related to 



A paper presented by Hon. Justice Ijeoma L. Ojukwu FCIArb Page 28 

 

terrorism. This will definitely give a head start to the investigator and may 

ultimately provide cogent and compelling evidence needed in the course of 

prosecution.       

It is commendable to note that where an entity is convicted of an offence 

under the Terrorism and Prevention Act (as amended), the assets, funds or 

properties of the entity used or intended to be used in the commission of 

the offence is liable to forfeiture. Further, the court may issue an order to 

wind up the entity or withdraw the license of the entity while the Principal 

Officers who were complicit are liable to a fine of N20, 000,000.00 or 

imprisonment of not less than ten years.24 Where the court orders the 

entity to be wound up, its assets and property shall be transferred to the 

Federation Account. 

On the strength of the above provision, the prosecutor may apply for an 

order of interim forfeiture of the funds in the accounts of the company or 

entity after a charge is preferred in order to avoid a dissipation of the 

funds. But this should not act as a weapon of oppression. Such application 

should only be made where there is sufficient evidence to support the 

charge. 

It must be noted here that the some of the provisions of the 2013 Act 

relating to trial and procedure are replicated in the Administration of 

Criminal Justice Act (ACJA) 2015. The provisions of ACJA on criminal trial 

are more extensive and they apply to criminal trials for offences 

established by an Act of the National Assembly which includes the 

Terrorism (Prevention) (Amendment) Act. Since the purpose of the ACJA is 

to ensure that the system of administration of criminal justice in Nigeria 

promotes efficient management of criminal justice institutions, speedy 

dispensation of justice, protection of the society from crime and protection 

of the rights and interest of the suspect, defendant and victim, it is 

apparently not paradoxical to the terrorism Act. The provisions of the ACJA 

should be utilized by investigators and prosecutors in the course of their 

duties, especially where there is a lacuna in the Terrorism Act.      

This is also a wakeup call to investigators and prosecutors to bear in mind 

that the burden of proof is squarely on them and it must be discharged 
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beyond reasonable doubt. The ingredients of the offence of terrorism are 

found in the law creating the offences and this must be established by the 

evidence at their disposal. It is not wise to rely only on a confessional 

statement which may be denied during trial. The inability to secure 

conviction in terrorism offences has always been as a result of paucity of 

evidence and of course reluctance of witnesses to testify in court among 

others. These and other administrative bottlenecks must be addressed. 

 

Suggestions and Conclusion  

As earlier said, the fundamental objective of the Terrorism (Prevention) 

(Amendment) Act, 2013 was to make provisions for extra-territorial 

application of the Act and to strengthen terrorist financing offences among 

other considerations. This in itself led to the expansion of the frontiers of 

the Act as it is today; it also addressed some of the shortcomings identified 

in the 2011 Act as has been identified above. The substitution of sections 

3-8 of the Principal Act with new sections 3-25 is one of the commendable 

developments. Section 4 (2) on punishment for terrorism offence where 

death occurs was clearly in conflict with section 33 (1) (e) for the same 

offence. Happily, the two sections have been replaced. 

While it may be said that the 2013 Act has succeeded in addressing some 

human right issues which were otherwise missing in the 2011 Act, we are 

not yet home and dry. For instance the 90 days period of detention under 

Section 27 (1) of the Act which a court is empowered to order for the 

detention of a suspect pending the conclusion of investigation under this 

Act has been criticized as a contravention of the right to liberty under the 

Constitution.  

Further, the powers conferred on the Judge to impose additional sentence 

as may be contained in any other law has also been criticized as excessive, 

especially bearing in mind that such powers may be prone to abuse. It is 

hoped that the principle of proportionality be taken into consideration in 

applying this section. On the flip side, it is suggested that in cases of 

extreme urgency, an authorized agent may enter a premises for the 
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purposes of search, arrest and detention without a court order but shall 

obtain an order of court within 72 hours of such arrest or detention.  

It is also suggested that in carrying out their statutory duties, the State 

Agents must bear in mind that not every human right of a suspect under 

investigation or a defendant who is being prosecuted is under 

constitutional disability, those rights which do not directly affect their 

present circumstance must be respected and protected.   

There may be other areas which may need tweaking but the Terrorism 

(Prevention) (Amendment) Act 2013 scores high on my personal scorecard. 

It took into account the general consideration of the United Nations global 

terrorism strategy and the need to be at par with other nations in the fight 

against terrorism, while maintaining human right indices as contained in 

the Constitution of the Federal Republic of Nigeria 1999. There is no 

perfect legislation but the ‘Terrorism Act’ has thrown sufficient light on our 

plight and has provided sufficient arsenal for the fight against terrorism. It 

is left for the investigators, prosecutors and every stakeholder including 

even the Corporate Affairs Commission under their extensive role as 

provided under the Companies and Allied Matters Act 2020 to utilize these 

provisions in conjunction with other laws which may compliment the Act. 

Again, there is no perfect paper on any legal topic, especially on a 

relatively fresh and emerging issue which mutate with time and the 

dynamism of this genre of crime. Therefore, all I have said here is only an 

invitation to further legal and moral reflections and brainstorming. 

 

I am very grateful to The Administrator of the National Judicial Institute 

and all who made it possible for this opportunity to share my thoughts. 

Thank you all and God bless.  

 

IJEOMA L. OJUKWU FCIArb. 

JUDGE. 
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