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QUICK AND EFFECTIVE DISPENSATION OF JUSTICE; THE ROLE
OF THE BENCH AND OF THE BAR
BY
HON. JUSTICE ADAM O. ONUM OF BENUE STATE HIGH COURT

ABSTRACT:
Everybody lies. Cops lie. Lawyers lie. The victims lie. A trial is a
contest of lies. And everybody in the courtroom knows this. The
judge knows this. Even the jury knows this. They come into the
building knowing that they will be lied to. They take their seats in
the box and agree to be lied to. The trick if you are sitting at the
defence table is to be patient. To wait. Not for just any lie. But for
the one you can grab onto and forge like hot iron into a sharpened
blade. You then use that blade to rip the case open and spill its guts
out on the floor.
Michael Connelly in The Brass Verdict.
The business of administration of justice is certainly not an easy one for the
Bench. The Judge is often faced with the unenviable assignment of sieving
through evidence for the truth. This is so even when the witnesses, before
giving evidence, are sworn to tell the truth and nothing but the truth. The Bar is
expected to help the Judge out in rationalising on the evidence but, more often
than not, the lawyer is more preoccupied with convincing the Judge to see the
case in the light of his client’s interest rather than the truth that may lead to
conviction. This may bring delays in trials. It may also hamper delivery of evenhanded justice.
There are some words that should be properly understood form the heading of
this article in order for any discussion of it to be properly focussed. It is obvious
that the use of the word “quick” here is meant to denote speed, i.e. doing
something with despatch. See the case of A. Ariori & Ors. v. M. B. O. Elemo &
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Ors. (1983) 1 SCNLR 1 at 24 where Obaseki, JSC, described a quick
determination of a case in terms of what “does not wear out the parties and their
witnesses” but rather in terms of the deployment of all resources “required to
ensure that justice is not only done but appears to reasonable persons to be
done”. In Ifezue v. Mbadugha (1984) 1 SCNLR 427 at 469 the learned jurist
justified the yearning for speedy trial in the following words:
--- the task before the courts of law is to administer justice speedily
and not to allow any denial or miscarriage of justice. Human memory
is limited by time and space and loses its impressions or knowledge of
persons, things and words with the passage of time and the rate of loss
increases with time and pre-occupations.
The word “effective” may speak to one of two phenomena. It could mean
deciding a matter with finality, which includes any order made in limine that
permanently forecloses the plaintiff’s chance of having his right determined on
the merit; it could also mean deciding the matter on the merit after fully hearing
the parties. The former sense of the use of the word, which usually arises out of
a failure to comply with certain provisions of the law, will certainly not
effectively address the plaintiff’s anxiety in a matter over which he is in dispute
with another. At times some of these rules, hash as they may seem to be, are
consciously put in place (and in plain words) by the legislature to ensure that
undue delays are not brought upon our judicial processes by reason of want of
diligence on the part of the parties. In such a situation, it becomes our lot to give
flesh and blood to the intention of the legislature by giving consistent decisions
that will give deserving teeth to the law. In so doing, our judicial process must
be such as does not put the judiciary on a collision course with the legislature.
See the cases of Madukolu & Or. v. Nkemdilim (1962) All NLR (Pt.4) 584 at
595 and Skenconsult (Nig.) Ltd. & Anor. v. Godwin Sekondy Ukey (1981) 1
SC 6 at 26 on what appears to be the established point of law that a failure to
strictly comply with certain fundamental rules of procedure may rob the court of
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its jurisdiction. The latter sense of the use of the word effectively is what I have
in mind as opposed to the technical rules that are mere banana peels in the way
of justice. I will address the issue of the continued relevance of these technical
rules later in this article.
The common quest is undoubtedly for all matters, civil or criminal, that are
brought before the court to be heard and determined on the merit, expeditiously
and effectively. In that quest the two major players in the focus of this article
are the Bar (official and private) and the Bench. In this short article I will
attempt to suggest what I think that either side could do or should not do, as the
case may be, to ensure speedy and effective trials in our courts.
ROLE OF THE BAR:
I like to start with a focus on the role of the Bar. From my personal experience
as a one-time player at both the private and the official Bar, and now on the
Bench, I can confidently say that much of the time we presently spend to
dispose of any particular case can be significantly reduced if the Bar enriches
itself with learning, is precise in the presentations made before the court and
avoids all dilatory tactics which are, in most cases, only aimed at wearing out
the opponent or ensuring that briefs are completely perfected in terms of
payment of fees before the trial is brought to a close. The lawyer-cum-advocate
is, as a matter of notoriety, a repository of knowledge in all the fields that are
relevant to his profession. He either knows personally or, by reason of his
specialised training, knows how to source for what he requires to effectively
fight his client’s cause. This is to say that the advocate knows who to engage to
find solutions to particular points of dispute, where such points have elements
that are outside of his specialisation. He must therefore adequately prepare for
the trial that he is to engage in on behalf of his client. His responsibility is quite
awesome; his client’s fate entirely depends on his professional skill. A few of
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our renowned jurists have tried to reflect on the enormity of this responsibility
in the past. In the case of M. G. M. Ltd. v. N. S. P. Ltd. (1987) 2 NWLR (Pt.55)
110 at 121, Eso, JSC, said of the authority qua duty of counsel:
A counsel who has been briefed and has accepted the brief and also
has indicated to the court that he has instructions to conduct the case
has full control of the case. He is to conduct the case in the manner
proper to him, so far as he is not in fraud of his client. He can even
compromise the case. He can submit to judgment. Sometimes, he
could filibuster, if he considers it necessary for the conduct of his case
but subject to caution by the court. The only thing open to his client is
to withdraw instructions from the counsel or if the counsel was
negligent, sue in tort for professional negligence. Such are the powers
but such are also the risks.
In the earlier case of Festus L. Adewunmi v. Plastex Nigeria Ltd. (1986) 3
NWLR (Pt.32) 767 the learned jurist, after reflecting on the authority of counsel
at page 784 of the report, continued at pages 785 para. A and 786 paras. D –F
thus: “Of course the picture I have painted of the authority of the lawyer in
this country is not meant to be one of an ombudsman vis-a-vis his client. He
is not meant to be a lawyer at large. There are limitations to his authority. --.”
Counsel must prosecute a case to the best of his ability: A lawyer is not
a tradesman. He is not like a cobbler who deals with the awl and who can
be jettisoned by a customer when the awl fails to perform. A lawyer is a
professional and vis-a-vis a client he is on contract and his professional
skill, hired by the client is to be employed at his discretion. After all, he is
employed to deal with learned men in learned surroundings and he himself
is learned, while the client, even if he is a lawyer himself is not learned for
the purpose of the case.”
This eloquent observation is a good summation of what other renowned jurists
have said of the responsibility of counsel over time. The enormity of this
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responsibility is further underscored by the fact that counsel must discharge it
strictly within the exclusive brackets of the code of ethics put in place to guide
his conduct. These include those specifically outlined in rules of professional
ethics made pursuant to powers derived under the Legal Practitioners Act. Of
course, there are also other unwritten codes that run through the blood of every
legal practitioner qua advocate.
The line of approach of every advocate therefore largely depends on the rules,
civil or criminal, of the particular court before which he is expected to conduct
his client’s case. For a jurisdiction as ours where sentiment, oratory and
theatrical prowess may not have anything to contribute to the outcome of any
case or our sense of justice, some colour has certainly been removed from
advocacy as an art. To make matters worse for courtroom theatrics, much of
advocacy in civil matters in the superior courts has now been reduced to paper
work, with limited option to account for oratory prowess. This is perhaps to
curtail the delays that would otherwise have been brought upon this category of
courts where our Judges still have to record proceedings in longhand. Be that as
it may, mastery in the art of advocacy remains an invaluable virtue. Niki Tobi,
JCA (as he then was) once had reason to lay emphasis on this virtue as in the
following words:
Advocacy is a very serious affair; and pertinent persuasive more so.
While it is generally said that cases are never won at the address
stage, strong, dynamic purposeful and persuasive advocacy goes a
long way in tilting the balance of the case in favour of the
hardworking advocate, as against the lazy, drab, long-drawn and
apparently lifeless opposing advocacy. Advocacy is not the easiest job
in the legal profession, nay in the lawyer’s professional life. It is a
very difficult job. It is a very technical aspect of the legal profession
which counsel must handle with utmost care and seriousness. This is
because the rules of the game are not only slippery but versatile, and
to some extent painfully over-reaching, particularly when the
attendant tricks are at their best at the floor of the court. In performing
the art of advocacy, counsel owes both his client and the court a duty
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to bring out all relevant authorities in support of the case of his client.
He has a duty to assist the court in a material way to arrive at a just
and fair decision in the matter before it. In as much as he has a right
to withhold an issue from the court based on the ethical rules of
secrecy of communication between counsel and client, he has an
abiding duty to bring out his best in advocacy and this he can do by
citing to the court, relevant authorities to beef up or embellish the
facts.
See the case of B. V. Magnusson v. K. Koiki & 2 Ors (1991) 4 NWLR (Pt.183)
122 at 127-128. In this robust view are all the attributes that together form the
hallmark of a good trial advocacy. A good advocate is not required to work for
the victory of his client, willy-nilly. The important thing is that at the end of the
trial his client should be able to see that he has received the measure of justice
which his case actually deserved as against his opponent. The advocate should
always bear in mind that he is a minister in the temple of justice. He should be
meticulous in complying with rules of court and so to make conscious efforts to
avoid pitfalls on elementary matters that are likely to foreclose his client’s
chances to a determination of his case on the merit. This note of caution is selfevident in the case of Joshua Bernard Fumudoh & 1 or. v. Dominic Ebi Aboro
& 1 or. (1991) 9 NWLR (Pt.214) 220 at 225 paras. D – E where Niki Tobi, JSC
observed thus:
All I have said is to send one message to counsel in the preparation of
court process. So much care is required and so much care should be
taken. A court process is not just like a letter to a friend where one
can afford to slip here and there with little or no adverse effect. A
court process is a sacred and most important document which must be
thoroughly done and thoroughly finished. The adverse party, as usual
in the profession will always open his ears and his eyes very wide to
pin point any error and capitalise on same. He is always on the toes of
the opponent to devour him.
A good strategy that will help in speedy and effective dispensation of justice
starts with how an advocate interviews his client and how he effectively
manages what he gets out of the interview. In the course of the interview the
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advocate will also get to know the case that the opposing side is likely to build
up against his client; a good advocate will plan on how to counter such a
contrary case. At the stage of preparation the good advocate will also identify
the minimum of witnesses that he is required to call so that the trial is not
overwhelmed by unnecessary and repetitive accounts of the same fact. This will
also save delays.
The new rules of court that most that most, if not all, of our superior courts of
record now operate have made things a little easier than before. A substantial
part of the case of the opponent is laid bare in the processes/documentations
preceding trial. In civil matters these usually take the forms of pleadings, written
depositions and front-loading of exhibits that are likely to be used at the trial. In
criminal matters they take the form of proofs of evidence. This makes the job
relatively easier as the advocate is thus equipped, right from the beginning, to
meet the challenges that the case is likely to pose and to dispassionately advise
his client, including advice for him to opt for A.D.R. The first duty of the
advocate is therefore to be thorough in his documentation while at the same time
acquainting himself with the details of the facts documented on behalf of the
opposing side. This will enable him focus on the key disputed facts so that
unnecessary time of the court is not wasted on frivolities or matters that are not
relevant to the determination of the substance of the case. In this regard every
advocate is under a duty to work in synergy with the court to ensure that any
particular matter is disposed of expeditiously, economically and effectively.
Such is indeed the mission statement of most of our rules of court wherein
emphasis is laid on the imperative of conducting a pre-trial conference in every
case before it goes into trial where the parties fail to resolve.
At the pre-trial conference stage the advocate is expected to demonstrate the
strength of his strategy by showing that he has studied the pleadings and knows
what the relevant issues are in the case. An advocate who, while formulating the
issue or issues for trial, simply submits that the issue is whether or not the
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plaintiff’s case will succeed could certainly not have studied and understood the
case. The advocate is expected to distinguish between those issues that are
fundamental to the life of his client’s case and those that are merely peripheral,
and thus to only concentrate on the fundamental issues to assist the court
determine the case expeditiously and effectively. In the like manner, the counsel
who is sufficiently acquainted with the proofs of evidence in a criminal matter
and who is able to identify the weakness or strength of the prosecution’s case in
regard to the particular elements of the crime charged, is more likely to assist the
court in the quicker and more effective determination of the case.
At the point of delivering on his strategy the advocate should watch out for
likely occasional interjections by the Judge. I personally consider it as suicidal
for any advocate to ignore such rare interjections in a course of a trial as they are
usually intended to clarify some points that may be bugging the mind of the
Judge whom the advocate is invariably labouring to convince in the moment of
any particular trial. I will speak more on this when considering the role of the
Bench.
A good advocate should also be conscious of the requirements of the rules of
court. This is one area that requires utmost caution for one obvious reason. It is
trite to say that rules of court are meant to be obeyed as the rules are usually
purposed to define and secure the route to even-handed justice delivery. The
decision of the Supreme Court in the case of Chief Berthrand E. Nnonye vs.
D.N. Anyichie & 2 ors. (2005) 1 SC (pt. II) (reprint) 96 is instructive on this
point where Oguntade, JSC said in part at pages 114-115 of the report, while
quoting from the judgment of Sowemimo, JSC in the case of Solanke v.
Somefun (1974) 1 SC 148:
Rules of court are meant to be complied with and therefore, any party
or counsel seeking the discretionary power of a judge to be exercised
in his favour must bring his case within the provisions of the Rules
(under which) he purports to make his application. If counsel fail to
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discharge their duties in that respect, it is but fair and right that the
court should refuse to exercise its discretionary power.
And at pages 150-151 of the report the learned jurist went on to say:
Rules of court are meant to be followed. They regulate matters in
court and help parties to present their (respective) cases within a
procedure made for the purpose of a fair and quick trial. It is the strict
compliance with these Rules of Court that makes for quicker
administration of justice. Some exceptions, for example, amendments
of proceedings, are provided for, but such exceptions should be
resorted to where absolutely necessary.
(Word in parenthesis mine). This is indeed one area of practice of law that is
littered with banana peels. See the words of caution by Niki Tobi, JCA in the
case of B. V. Magnusson v. K. Koiki & 2 Ors. supra, that I have already referred
to in the earlier part of this presentation.
Delays are more worrisome when they come in criminal trials. The public is
more concerned with the ability of the State to speedily keep crimes in check;
that guarantees some sense of security for the public. In the course of delays
vital witnesses may go out of touch; or they may lose memory of vital facts.
This may lead to the discharge of an accused person who may otherwise be as
guilty as sin. It may also lead to unfair incarceration of an innocent man who,
by reason of the nature of the offence, may not be entitled to bail while on trial.
In either case there will be a denial of justice. The State must take interest in
thoroughly investigating all allegations of crime beyond mere replication of the
statements of the informant and his witnesses. The Attorneys-General of the
Federation and the States, as the case may be, should get more actively involved
in investigations of crimes, especially high-profile crimes. Prosecution must be
embarked upon only in instances where there is likelihood of a prima facie case
against the suspect. The State is also expected to keep a close tag on witnesses,
offering some of them protection where possible. This will ensure that delays
are not brought upon the trial by the absence of witnesses.
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Some advocates are also given to vain and vapid submissions, all in the name of
the right to be heard in full ventilation clients’ cases. That can also be a drain on
the time required to dispose of a case. The admonition of Uwais JSC, as he then
was, is irresistible on the need for the advocate to be purposeful and intelligible
in his submissions. That was in the case of Plateau Publishing Company Ltd.
& 2 ors. v. Chief Chuks Adophy (1986) 3 NWLR (Pt. 34) 205 at 227 paras. C –
D, where the learned jurist said:
--- what is important is not merely the appraisal of counsel’s
argument or submission but the resolution of the point raised by the
argument or submission. If counsel speaks trash or his argument
makes no sense, the court is not under any obligation to spend even
one moment appraising what is nonsensical or unintelligible.
If you are on the side of the prosecution in criminal trials you should have the
courage to re-appraise your case at the close of the cross-examination of your
witnesses. If indeed your case has been substantially and adversely affected then
you should have the courage to yield to a submission of no case. Remember that
the accused person has that trusted friend known as reasonable doubt who is
always on the jealous watch to destroy your case. This also holds true in civil
matters as the defendant is only duty-bound to enter a defence if the evidence
led by the plaintiff discloses a prima facie case. The right and honest decision by
counsel after the close of the case of the prosecution (criminal or civil) will
usually earn some commendation from the court as it will always assist the court
in arriving at its decision timeously and effectively.
Of course there is also the vexed issue of frivolous applications for
adjournment. In a court that has an average of ten cases listed for trial each day,
spread over the period of one month for instance, it will certainly not be easy for
it to find another convenient date to accommodate both counsel where a
particular date fixed for trial is lost to adjournment. In such a situation a case
that has taken even as low as five adjournments to conclude may give the false
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impression of a delayed trial. Applications for adjournment should be honest
and for unavoidable reasons only; where there is a need to seek for an
adjournment, the intention to do so should be communicated to the opposing
side in advance who may wish to verify the reasons before the application
therefor is made in the open court.
ROLE OF THE BENCH:
Transparency in the process of appointments to the Bench has continued to
excite us as the most effective way of ensuring effective dispensation of justice
in this country. In talking of transparency one is invariably talking of matters of
profundity in learning of the Judge as well as the likelihood that he will deliver
on his oath of office. Profundity in learning is a virtue for all judges. Ability to
deliver on the oath of office involves the likelihood for the Judge not to be
corrupt and to decide all matters in dispute without fear or favour. The
conscious awareness of how the public may feel about the outcome of any
particular case could be a real distraction when it comes to the judge’s strength
of character to exercise his discretion without fear. One may, to some extent,
liken what happens in the courtroom to the game of soccer. There are the
litigants, the judge or judges, as the case may be, and the spectators who do not
know the rules of the game but who are ever ready to rain abuses on the judge
or judges if the side they support eventually losses the contest. Contemporary
matters of common knowledge seem to show that the pulse of the spectators
also matters when the judge has to exercise his discretion. The judge is
encouraged, first and foremost, to develop a thick skin (for that is good for his
health) even as he is expected to remain impartial in order for his judicial vision
not to be beclouded by extraneous considerations. See the case of Akinfe v. The
State (1988) 3NWLR (Pt.85) 728 at 749.
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The ability of the judge to effectively manage the case from its beginning to the
point of delivering judgment is also important to a speedy and effective exercise
of jurisdiction. We operate adversarial (for civil matters) and accusatorial (for
criminal trials) systems of adjudication in this country. Either of the two
substantially takes the process out of the control of the Judge. Speaking of the
nature of adversarial system in the case of Onuoha v. The State (1989) 2
NWLR (Pt.101) 25 at 35 Oputa, JSC said: “Under the adversary system
which we operate here in Nigeria, parties alone take issues with one
another. The court as the judex cannot and does not. ---.”
This also goes for accusatorial system as the Judge must confine himself to the
case put forward by the prosecution and the defence of the accused person. The
attitude of the Judge, both on and off the Bench is therefore not expected to
betray any emotion over a case that he is handling. The danger inherent in a
narrow and conservative view of the adversarial system is however obvious
from the fears expressed by an American jurist; Lon L. Fuller in his forum
lecture published in the book titled “Talks on American Laws” edited by
Harold J. Berman and published by the Harvard Law School Faculty. At paged
42 of the publication the learned jurist said:
I should like --- to record my discontent with the implications
sometimes drawn from the adversary system ---One of these lies in
the notion that a judge should throughout the trial remain passive;
somewhat like a well-behaved child, he speaks only when spoken to.
His role is thought of as being that of an umpire who is stirred to
action only when he must resolved a dispute that arises between the
contending lawyers. This notion is, I believed; based on a profound
mistake. The essence of the adversary system is that each side is
accorded a participation in the decision that is reached, a participation
that takes the form of presenting proofs and arguments. If that
participation is to be meaningful it must take place within an orderly
frame, and it is the duty of the judge to see to it that the trial does not
degenerate into a disorderly contest in which the essential issues are
lost from view. Furthermore, when the party is given, through his
attorney, an opportunity to present arguments, this opportunity loses
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its value if argument has to be directed into a vacuum. To argue his
case effectively the lawyer must have some idea of what is going on
inside the judge’s mind. A more active participation by the judgedassuming it stops short of a prejudgment of the case itself-can
therefore enhances the meaning and effectiveness of an adversary
presentation.

The phrase that deserves some emphasis from this powerful argument is
“argument --- directed into a vacuum”. It is quite obvious that every litigant
before a court leaves his fate in the hands of his counsel, whether or not the
counsel is capable of effectively representing his interest in the trial. Given their
own way most litigants would prefer to go for arbitration, which they are more
used to, without the involvement of counsel. But arbitration lacks the machinery
of effective sanction within the framework of contemporary society. This is why
most litigants are without choice; they must go to court so that they can have
orders made in their favour enforced through the mighty arms of the law
enforcement agencies of the State. It is my view that a litigant stands the risk of
losing his rights permanently to an undeserving adversary if his counsel engages
in the battle without any inkling as to what goes on in the mind of the trial judge
whom he is out to convince. T. Akinola Aguda at page 6 of one of his
publications titled The Crisis of Justice expressed a deep concern for the
quality of justice delivery that is expected in an adversarial system. Hear him:
The ordinary citizen is interested in seeing to it that ‘justice’ as he
conceives it is done in a particular case in which he is interested
directly or indirectly. He is not interested in the technicalities of the
law – what he regards as legal technicalities which he is unable or
unwilling to comprehend. On the other hand most of our judges are
bent on applying the same technicalities of the law with their eyes
shut against what the ordinary citizen will regard as ‘justice’. This is
where we are faced with an imponderable problem of possible
conflict between the law and the rules of procedure in particular on
the one hand, and what the common man feels that justice demands
on the other.
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In the later part of the same page spanning over to 7, the learned jurist made his
feelings known about what he considers to be the new approach of judges to the
issue of justice. He treated the point to my heart’s content and so I like to
extensively quote him here. After recognizing the role of the State in laying
down rules of procedure for the administration of justice he went on:
The fact is that in some cases to decide contrary to those rules may
lead to injustice. On the other hand too much reliance on technical
rules of procedure may lead to absurd decisions –to injustice in some
cases. It is for a good judge to try whenever possible to make justice
prevail over law, not the other way round. There is no doubt that law
and justice do not always coincide. However, it should be pointed out
that law is never an end by itself. The reason for existence of law
must be justice; law is under justice, not above it. This must be well
understood and appreciated by all the persons called upon to perform
judicial functions or take part in the process.
As Lord Denning has said, as to the proper role of a judge (Lord Denning,
the Family Story, Butterworth London, 1981, P.174):
My root belief is that the proper role of a judge is to do justice
between the parties before him. If there is any rule of law which
impairs the doing of justice, then it is the province of the judge to do
all he legitimately can do to avoid that rule –or even to change it so as
to do justice in the instant case before him. He needs not wait for the
legislature to intervene; because that can never be of any help in the
instant case. I would emphasise, however, the word legitimately; the
judge is himself subject to the law and must abide by it.
One is bound to suggest that the sensible approach to the matter would be
that whenever there appears to be a conflict between what the law dictates
and what justice demands, a judge should attempt to resolve the apparent
conflict in favour of justice.
Contemporary decisions of the Supreme Court agree with this eloquent
pronouncement by T.A. Aguda. See, for instance, the case of Chief Eyo Ogboni
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& Ors. v. Chief Oja Ojah & Ors. (1996) 6 SCNJ 140 at 145 where Iguh JSC
said of the new trend in our judicial process: “--- our courts, again in
appropriate cases, would appear, quite rightly, to have shifted away from
the narrow technical approach to justice which characterised some earlier
decisions. Instead, they now pursue the course of substantial justice, a
situation which clearly deserves great commendations.”
Accordingly, it may no longer be fashionable for us to continue to retain all
procedural laws that constrain a hearing and determination of any case on the
merit, or for the Judge to continue to remain a passive observer in any judicial
contest that goes on before him. Eso, J.S.C., was emphatic in condemning a
totally passive or mute judge when he once said that that day should never dawn
when the Judge will be inhibited from asking any questions that he considers
necessary in pursuit of the interest of justice. Hear the learned jurist in the case
of Architects Registration Council of Nigeria (No.2) In Re O. C. Majoroh v.
Professor M. F. A. Fassassi (1987) 3 NWLR (Pt.59) 1 at 4 – 5, paras. H – A:
I think this Court has every right to ask questions that would lead it to
resolve an issue in the interest of justice. It is in fact the duty of this
Court to see that justice is done and not inhibited by paraphernalia of
technicalities.
--- I do hope that that day will never dawn when this Court will be
inhibited from asking any question which it considers necessary in
pursuance of the interest of justice, nor when it would hesitate to
make an order which it considers desirable in pursuance thereof, on
the fear that learned counsel might interpret that order as a bias!
As I have already observed, it may indeed be suicidal for any counsel not to
take advantage of some rare occasional interjections by way of questions from
the judge in the course of any trial.
To be able to embark on the level of activism that the line of learned jurists have
advocated in a society like ours where public opinion is not always on the same

Quick And Effective Dispensation Of Justice

16

page with the law, the Judge needs to ensure that he is treading on a secured
ground. He is, more often than not, at a crossroad when it comes to identifying
the dividing line between mere technicalities and substantive rules that threaten
the exercise of his jurisdiction. It may not be safe for his choice to run riot to
established principles of law, particularly on matters where precedents seem to
have been established in decisions of higher courts. He may however be
required to decide in a way that does not outrage public pulse. In my view the
most obvious dividing line between technicalities and substantive rules that
threaten the jurisdiction of the Judge lies in the question whether or not he has
the discretion to override what may appear to be non-compliance with any
particular rule of procedure. If he has the discretion to overlook it, then the
failure to do so will amount to overindulgence on a technical ground. If
however he has no discretion to override the non-compliance then, in my view,
the non-compliance renders the matter to which it relates a dead classic before
the court, which invariably robs the Judge of jurisdiction to continue to entertain
it. See the cases earlier referred to on the point. But why the banana peels in our
procedural rules? I think that the safest thing for us to do in order to ensure an
effective justice-delivery system in this country is to ensure that all constraints
against hearing and determination on the merit are removed from our procedural
rules where any dispute cannot be amicably settled at the pre-hearing
conference stage. In that case all matters that cannot be amicably settled at the
pre-hearing conference stage will be determined on the merit, notwithstanding
any imperfection in the manner in which the suit has been initiated. This works
perfectly well for our Area and Customary Court. See the case of Ikpang & ors.
v. Chief Edoho & anor. (1978) 2 LRN 29 at 35-36. A legislative policy in that
that deliberately ensures a hearing on the merit will certainly check excesses of
counsel and save the court from unnecessary distractions in the names of
preliminary objections. It also accords with the heartbeat of the public. This is
in line with some recent decisions of the Supreme Court that have now made
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mere paper tigers of all such rules. The Bar will do well to cooperate with the
Bench on matters of preliminary objections that are more of distractions in the
way of early and effective determination of suits, especially in an election
petition that are circumscribed by timeline.
Of course there are also the orchestrated issues of delays and jaundiced
decisions respectively occasioned by long-hand recording of court processes and
the vexed issue of corruption. Until the yearnings for the full automation of our
court proceedings find favour with those that have the responsibility for it, it will
continue to be a drag on the speed of the courts. The issue of corruption is an
endemic one. The Bar is not spared. The Bench, up to its apex, is not spared.
Some key personalities in the general public are not spared. In some instances
the real issues are ignored or swept under the carpet while we pursue shadows.
Corruption is a direct breach of the Judge’s oath of office. There should be no
sacred cows when it comes to issues of corruption; it should be addressed
holistically and conclusively, no matter the level at which it rears its ugly head.

CONCLUSION:
The brief summary of all I have said is that the Bar and the Bench can honestly
work together to ensure that our trials are not unnecessarily delayed, and that
each case brought before the court is determined on the merit and effectively.
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LEGAL FRAMEWORK FOR THE PREVENTION OF TERRORISM IN
NIGERIA*
BY
HON. JUSTICE ALABA OMOLAYE-AJILEYE**
INTRODUCTION
The topic for discussion: “Legal Framework for the Prevention of Terrorism in
Nigeria” is, undoubtedly, one of utmost importance to the peace, security and
stability of this country and the global community at large. Terrorism, it is to be
admitted, is however, an emerging and recondite aspect of our jurisprudence.
There is a dearth of judicial authorities on the subject in Nigeria, as our courts
have not been sufficiently engaged to proffer views and opinions on it.
Be that as it may, the legal framework for the prevention of terrorism in Nigeria
is essentially embodied in two enactments: the Terrorism Prevention Act (TPA)
2011 and Terrorism (Prevention) (Amendment) Act 2013. The two laws shall
hereinafter collectively be referred to as Terrorism (Prevention) Act 2011 (as
amended) or simply TPA 2011 (as amended), as the context so admits.
The TPA 2011 (as amended) was enacted, essentially, to prevent and deal with
the wave of terrorism erupting in Nigeria. Section 4 (2) of the 1999 Constitution
(as amended) empowers the National Assembly to make laws for the peace,
order and good government of Nigeria.
Section 11 also provides that the National Assembly may make laws for the
Federation or any part thereof with respect to the maintenance and securing of
public safety and public order and providing, maintaining and securing of
supplies and services as may be designated by the National Assembly as
essential supplies and services.
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Before the enactment of the TPA (as amended), the Criminal Code

[1]

(in the

South), and the Penal Code [2] (in the North) and other statutes [3] dominated the
criminal justice system in creating, defining and prescribing punishment for
criminal acts. Significantly, while both the Criminal Code and Penal Code do
not contain specific provisions for counterterrorism, they criminalize specific
acts of violence such as murder, homicide, rape, riot etc.
Background to the Enactment of Anti-Terrorism Legislation in Nigeria
The road leading to the enactment of TPA 2011 (as amended) has been longwinding, dilatory and chequered. It took Nigeria a period of ten years after the
devastating September 2011 terrorist attacks on the World Trade Centre
(Popularly known as 9/11 attacks)[4] to come up with a comprehensive antiterrorism legislation in the form of TPA 2011 (as amended).
Some writers have attributed Nigeria’s delay in enacting an anti-terrorism
legislation to the relative newness of terrorism to the country

[5]

. This position

certainly overlooks certain national and international events that took place
between 2001 and 2011.
In attempting to trace the historical antecedent of the making of the law, we
must necessarily take our bearing from the point of the 9/11 attacks, as the event
marked a turning-point in the global perspectives of what terrorism portends
and the necessity to wage a concerted war against it globally.[6]

1

Cap C38 Laws of the Federation of Nigeria (LFN) 2004.
Cap 89 Laws of Northern Nigeria 1963
3
Economic and Financial Crimes (Establishment) Act 2004: Banks and Other Financial Institutions Act 1991.
Official Secrets Act 1962; Extradition Act 1967; Money Laundering (Probation) Act 2011.
4
Over 3,000 people died in the attacks
5
See Ahmed Raji, SAN, Prosecuting Terrorism Offences and Crimes against Humanity; Nigeria versus the Rest
of the World. Paper delivered at the NBA Conference, Owerri, August 24 – 29, 2014
6
On September 20, 2001 President Bush delivered an inspirational Speech to America that rallied support for
the “War on Terror” See: www.nytimes.com/2006/09/Washington/06bush_transcript.html?...all
7
Resolution 373 was adopted unanimously on 28 September 2001.
8
The Counter-Terrorism Committee (CTC) was established by Security Council in line with Resolution 1373
(2001)
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One direct consequence of the attacks is that it spurred the United Nations
Security Council (UNSC) to pass Resolution 1373[7] by which all the memberstates were required to make terrorism a serious crime in domestic legislation
along with terrorist funding and other ancillary offences.
The UNSC also set up the Counter-Terrorism Committee (CTC)[8] to follow up
progress in the implementation of the resolution by member-states.
It is on record that many member-states, including some African countries
complied with the resolution, without delay, by amending their existing counter
terrorism laws or enacting new ones[9].
The initial reaction of the Nigerian government to the resolution can simply be
described as ambivalent, engendered by political bickering and parochial ethnoreligious sentiments.
Between 2001 and 2004, no step was taken by Nigeria to give effect to
Resolution 1373 in spite of the fact that there was no counterterrorism law in
existence then. Rather than enact a new law, as demanded by the resolution, the
National Assembly, in a half-hearted manner, perfunctorily inserted two
sections in the Economic and Financial Crime Commission (EFCC)
(Establishment) Bill

[10]

that was then undergoing legislative processes.[11]. The

two sections now form sections 15 and 46 of the EFCC (Establishment) Act
2004. Section 15 of Act merely creates some offences relating to terrorism

[12]

while section 46 attempts to define terrorism.
Suffice it to say that as far back as 2003, there were pockets of violent acts in
Nigeria, of the nature that signalled imminent dangers, capable of snowballing
9

United States of America passed Patriot Act 2001 within 3 Weeks. United Kingdom passed the AntiTerrorism, Crime and Security (ATCSA) 2001. Uganda passed Anti-Terrorism Act 2002.
10
The now repeated EFCC (Establishment) Act 2002 was then being overhauled to meet up with International
Standards on financial crime legislation
11
Note that the EFCC (Establishment) Act is essentially directed towards addressing financial crimes and money
laundering
12
Offences created are: terrorist funding and attempt to commit a terrorist act.
13
U.S Country Reports on Terrorism 2004 (Nigeria) P.31. www.state.gov/document/organization/45313.pdf
14
ibid
15
US Country Report on Terrorism 2005 (Nigeria) P.54 www.state.gov/documents/organization/65462.pdf
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into terrorism. In late December 2003 and early January 2004, a group, calling
itself “the Taliban” raided police stations in the north-eastern states of Borno
and Yobe, and reportedly took officers hostage, stole weapons and killed at least
seven people.[13] The United States of America Department of State Country
Report on Terrorism 2004, in respect of Nigeria, also noted that, Osama bin
Laden went on record as identifying Nigeria as ‘fertile ground for action”.[14]
Around the same time, it was revealed that some individuals and private groups
in Nigeria had ties with terrorist sources in Sudan, Iran, Pakistan and Libya; and
that, members of terrorist groups, including Al-Qaeda had operated and
recruited in Nigeria.[15]
By 2006, the Niger Delta militant groups were becoming restive and violent.
Attacks on oil pipelines by the Movement for the Emancipation of Niger Delta
had been recorded

[16]

. There were also threats of further attacks to destroy all

oil facilities until their demand for justice in their struggle against poverty,
marginalisation, underemployment and environmental degradation was met. [17]
These were clear indices of the vulnerability and susceptibility of Nigeria to
terrorist attacks. Given the prevailing situation and circumstances, it might be
expected that an anti-terrorism bill would be introduced, subjected to vigorous
legislative and public debates and passed without any procrastination. This was
not to be, as all initial steps at legislating against terrorism, most strangely, met
with stiff opposition at the National Assembly.
In 2005, the cabinet of the Obasanjo administration approved a draft
counterterrorism bill and sent it to the National Assembly for consideration.
16

Prominent amongst the groups are Movement for the Emancipation of Niger Delta led by Henry Okah and
the Niger Delta Volunteer Force led by Alhaji Asari Dokubo
17
Oil Pipelines in Isaka and Abonema in Rivers State were attacked early 2006 by the militant groups.
18
Domestic Terrorism in Africa: Defining, Addressing and understanding its impact on Human Security.
dspace.africaportal.org/jspui/bit stream/…/1/terrorismreport.pdf
19
U.S. Country Reports on Terrorism 2005 (Nigeria) www.state.gov/documents/organization/65462.pdf
20
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Under the proposed legislation, anyone convicted of a terrorist offence could be
sentenced up to 35 years imprisonment.[19]
The bill was withdrawn the day of its second reading in the Senate due to
opposition from northern senators who argued that the motivation for such a bill
was anti-Muslim sentiment [20].
In 2006, Senator Ben Obi, proposed a private member bill, the Prevention of
Terrorism Bill, as a comprehensive national legislation on terrorism. [21] Again,
it aborted, as it did not receive the requisite support to scale through legislative
processes. Sampson, I. T. and Onuoha, F .C. (2011) articulate the opposition
against the bill in the following words:
…differing perceptions and interpretations of lingering militancy in
Niger Delta region (South) and Islamic extremism (North) presented
the main challenge to Nigeria’s endeavour to enact comprehensive
terrorism legislation. People from the Niger Delta and some member
of the Muslim Community had denounced the draft PTA for what
they described as an open-ended definition of terrorism with the
potential of subsuming the activities of the Niger-Delta and Islamic
militants under its definition. On the other hand, the Niger Delta
people steadfastly opposed the PTA, which they interpreted as an
attempt to criminalise their struggle for equity in the distribution of
oil, resources produced from their region… On the other hand, the
manifestation of militant Islamism in northern Nigerian presented
another challenge to the criminalization of terrorism. For example,
some Islamic clerics had criticized the proposed PTA as targeting
Muslims. (Pp 39-40.)
Therefore, sharp cleavages and jaundiced views of Nigerian lawmakers, in a
way, delayed the passage of counterterrorism legislation in Nigeria. Basically,
laws are meant to foster order and create conditions for peace, equality and
security of lives and property to thrive in.
This point underscores the fact that lawmakers are obligated, at all times, to
enact laws that will advance and support this noble cause. This is quite apart
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from their constitutional responsibility “to make laws for the peace, order and
good government of the Federation or any part thereof”

[22]

Lawmakers should also appreciate that there is accountability in the process of
law- making such that demands of them, the need to strike a balance between
the protection of the people they represent on the one hand and their personal or
religious and ethnic inclinations on the other hand.
By 2010 and the early months of 2011, terrorism had evolved in Nigeria, full
blown, in scope and shape. Boko Haram insurgency had emerged and continued
to escalate in sophistication. In a research conducted by Ioannis Mantzikos, a
research assistant, with Terrorism Research Initiatives, it is revealed that
between September 2010 and May 2011, Boko Haram successfully carried out
over fifty attacks

[23]

It then dawned on the law-makers that terrorism had no borders, religion,
gender, race, ethnicity or nationality; but a true manifestation of evil that defies
human nature which must be combated. On December 10, 2010, an ExecutiveSponsored counterterrorism bill was read and swiftly passed with an
overwhelming majority votes in both chambers of the National Assembly.[24]
Both the Senate and the House of Representatives harmonised their differences
and passed the Terrorism Prevention Bill in May 2011 while President
Goodluck Jonathan signed it into law on June 3, 2011(25).
It is of great significance to mention here that the TPA 2011 (as amended) was
enacted at the twilight of the legislative term of the 6th National Assembly.
Indeed, it is clear that the bill was hurriedly packaged and passed. The
manifestation of this assertion reflects in the fact that the Act was amended
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barely two years after its enactment in such a way that, more than 20 sections
were either substituted or deleted.
An event of international significance deserves to be mentioned here as one of
the factors that eventually compelled Nigeria to enact an anti-terrorism
legislation. On December 25 2009 (Christmas Day), a young Nigerian, Umar
Abdulmutallab,[26] who was associated with Al-Qaeda in the Arabian Peninsula,
attempted to set off an explosive aboard Delta/ North West Airlines Flight 253,
with 274 passengers.
The plane was an Airbus 330 which originated in Nigeria and had a stop-over in
Amsterdam.
passengers

[27]

The attempt was unsuccessful as he was overpowered by
. Consequent upon this event, the US Transportation Security

Administration (TSA) issued new security measures which included blacklisting
Nigeria by classifying it “Country of Interest” on the US Terror Watch list.
This blacklist placed Nigeria on the same pedestal as countries like Afghanistan,
Algeria, Iraq, Lebanon, Libya, Pakistan, Sandi Arabia, Somalia and Yemen.
The implication of blacklisting a country is that citizens of the designated and
affected countries will be subjected to enhanced screening techniques such as
body scans, pat-downs and a thorough search of carry-on luggage for traces of
explosives, no matter where they are travelling from.[28]
The Nigerian government wasted no time in taking the necessary diplomatic
steps to avert a face-off with the U.S. The US gave four conditions to be
fulfilled by Nigeria before it could be delisted. These conditions included:
public condemnation of any form of terrorism anywhere in the world;
improvement of security in the nation’s airports; deployment of air marshals on
board aircraft and legislation geared towards combating terrorism in the
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country.[29] It was in fulfilment of these conditions and further pressures from
the U.S. that culminated in the enactment of TPA 2011.
The TPA contains Provisions covering the following areas: (1) prohibition of
acts of terrorism: (2) the procedure for proscribing terrorist organisations; (3)
terrorist meetings: (4) support for terrorists: 5) banning the provision of training
for terrorists: 6) information about acts of terrorism: 7) obstruction of terrorism
investigation: 8) international terrorism: 9) suppression of financing of
international terrorism: 10) hostage taking: 11) seizure of terrorist cash: 12)
terrorist funding: 13) obligation to report suspicious transaction relating to
terrorism: 14) dealing in terrorist property: 15) attachment of property: 16)
property tracking: 17 requests for foreign States: 18) request to foreign States
19) evidence pursuant to a request 20) form of requests: 21) extradition: 22)
exchange of information relating to terrorist groups and terrorists acts: 23)
issuance of warrant and search without warrant 24) intelligence gathering: 25)
detention of a conveyance: 26) custody of records and video recording: 27)
prosecution of offences: 28) witness protection: 29) jurisdiction: 30) penalties:
31) evidence by certificate: 32) refusal of application for registration and the
revocation of charities linked to terrorist groups: 33) provision of information
relating to passengers of vessels: 34) aircraft and power to prevent entry and
order the removal of persons: 35) power to refuse refugee application: 35)
regulations and interpretation and a lot more.
The Shape of Terrorism in Nigeria between 2009 To date
Since 2009, the Boko Haram, a so-called Islamic sect, has engaged in series of
brazen attacks and heinous acts that have imprinted the word ‘terrorism’ on the
nation’s conscience such that the word has become a household name and
entered into the daily lexicon of the average Nigerian.
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The mention of the word terrorism today readily suggests to one’s mind, the
image of the atrocious acts engendered by Boko Harm

The origin of Boko

Haram has been traced to 2002 when Ustaz Mohammed Yusuf founded the sect.
The official name of the sect is Jama’atu Ahlis Suna Lidda’awati wal Jihad, an
Arabic name which in English means ‘People Committed to the Propagation of
Prophet’s Teaching and Jihad. The sect is, however, popularly known as Boko
Haram, a Hausa name which translates into ‘Western education is prohibited’.
Mohammed Yusuf was born on 29 January, 1970 in Girgir village, Yobe State.
He remained the spiritual leader of Boko Haram until 2009 when he was killed
in extra-judicial circumstances.
Boko Haram came into limelight in 2009 when it sparked off an uprising by the
refusal of its members in Maiduguri to wear helmets, while riding motor cycles,
as required by a motorbike helmet law of Borno State. This generated a conflict
between members of the sect and policemen that attempted to enforce the law.
The violence that erupted as a result of this conflict left over 1000 people dead.
[30]

The violence soon spread to other major cities of Bauchi, Potiskum, Kano

and Wudi. In Maiduguri alone, where several churches, a police station and a
prison were set ablaze, over 700 people were killed.

[31]

The uprising was

eventually crushed by the police and military, leaving the sect's headquarters
and mosque in ruins.
In the aftermath of the July 2009 unrest, Mohammed Yusuf, the leader of Boko
Haram was killed. He was captured by the army and passed to the police for
interrogation. He died in police custody.
It is alleged that he was killed extra-judicially.

[32]

Upon the demise of Yusuf,

the sect members went underground and resurfaced with brutal dispositions and
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. Thereafter, Abubakar Shekau emerged the leader of the sect.

Boko Haram gathered more momentum under him and became very ruthless, as
it was determined to avenge the brutal killing of its leader, Yusuf. Since then,
the sect has embarked on the mission of committing heinous offences such as
gruesome mass killings of defenceless innocent people, including women,
children and bystanders by bombing. The sect soon transformed into a terrorist
organization.
The remark of President Jonathan on the activities of Boko Haram since 2009 is
worthy of recapitulation here. In a speech delivered at the regional summit on
security held in France in 2014 [34], he stated thus:
Since 2009, we have had to contend with many attacks and killings,
which have now developed into a full-scale war targeting the stability
and integrity of our nation. Boko Haram has launched a vicious
guerrilla-style campaign against the government and the people of
Nigeria. It has attacked schools, slaughtered students in their
dormitories, destroyed villages, communities and government
infrastructure and has wreaked havoc on the economic and social life
of our people. This unconventional war has so far claimed over
12,000 lives, with more than 8, 000 persons injured or maimed, not to
mention the displacement of thousands of innocent Nigerians’’ (n.p.)
But then, it is on record that Boko Haram was allowed to operate as a legitimate
organization over the years. It was only in June 2013 that Jonathan
administration, belatedly, in my view, declared Boko Haram and Jama’atu
Ansarul Muslimina Fi

Biladis Sudan also known as Ansaru proscribed

organizations.[35]
The brutal manner by which Mohammed Yusuf was killed has been advanced
as one of the factors that stemmed up Boko Haram insurgency. According to
Sandra Ivanov (2014), the clashes that resulted in the killing of Mohammed
33
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Yusuf in 2009 marked a significant turning point which cemented Boko Haram
choice of use of violence. Yusuf was said to have been assaulted, brutalized
and dehumanized before he was killed, extra judicially. Consequently, many
members of the sect were determined to avenge the unfair circumstances
surrounding the death. In a way, Boko Haram insurgency exemplifies the
tragedy one singular act of impunity can cause a nation.
The lesson to be learnt is clear: impunity should never be encouraged. Security
agencies should endeavour to observe the basic tenets of the rule of law and
respect for fundamental human rights in the treatment of suspects in their
custody. The observation of Professor Akin Oyebode [36] on this point is apt and
instructive:
…where and when every member of society is assured of his day in
court, there would be no room or justification for terrorist acts.
However, denial of justice and resort to terrorist acts by the
government itself could well provide much-needed ammunition to
forces that do not wish it well and who may now insist on a policy of
“fighting fire with fire,
To be sure, violence is not particularly strange to Nigeria. The history of
Nigeria is replete with record of violence. There have been instances of
skirmishes recorded in one part of the country or another over the years,
consisting of ethno-religious clashes, inter-ethnic violence, intra-ethnic conflicts
and religious crises. Interestingly, however, before the advent of Boko Haram
insurgency, none of the acts of violence or anarchism perpetrated in Nigeria
which caused the deaths of thousands of innocent victims was characterised as
terrorism. For instance, there were the Movement for the Emancipation of Niger
Delta (MEND) and the Niger Delta Peoples Volunteer Force which held Nigeria
spellbound for a period over three years by their violent acts.
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The militant groups killed, maimed and kidnapped innocent citizens. They
attacked petroleum operations in Nigeria and engaged in other criminal
activities such as guerrilla warfare, sabotage, theft and destruction of property.
There were also the Maitatsine riot of 1980,[37] Odi massacre of November 20,
1999 in which a whole village was razed to the ground and over 2,500 people
died[38], Yelwa massacre of 2014, a religiously motivated killing that claimed
the lives of 700 people.[39] Each of these violent acts was treated and described
as either “militancy”, or “extremism” or uprising”, or “riots”.
Unarguably, the horrendous dimension of violence being ventilated and
perpetrated by Boko Haram is novel and alarming. This has created a climate of
fear and insecurity in the entire land.
The year 2014 marked the height of Boko Haram brutalities. The frequency and
fury of atrocities of the insurgents in that year have been shocking. The
fundamentalists were more ruthless in their onslaughts not only on the civilian
population but also on military installations and personnel. They became
increasingly dangerous and daring.
They also heightened the scope and sophistication of their operations. It was in
that year that members of the sect kidnapped over 270 school girls at a village
called Chibok on April 14, 2014

[40]

. Of all the crimes the insurgents have

committed, none has traumatised the country quite like the abduction of those
girls. The girls, aged between 16 and 18 were preparing to write exams when
they were taken from school hostels late at night. About 50 of them escaped.
Others have remained in Boko Haram captivity for a period of over twelve
months now.
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It is thought that the militants initially took the girls to Sambisa forest.
Subsequent reports, however, suggest that some may have been trafficked into
neighbouring countries of Chad, Niger and Cameroon, and forced to marry.
A new dimension is also added to Boko Haram insurgency as it is confirmed
that insurgents in that same year embarked on a mission of conquering part of
Nigeria’s territory. At a point, it is reported that about 20,000 square miles of
Nigerian territory was under the firm control of Boko Haram with the main
object of declaring such conquered territory a ‘Caliphate’ [41]
Statutory Definition of Terrorism in Nigeria
Terrorism is one word that does not render itself to easy definition. Indeed,
there is a consensus of opinions of writers, scholars, researchers, policy makers
and even the media that terrorism is difficult to define[42] H. H. A. Cooper
(2013)

[43]

notes that there has never been since the topic began to command

serious attention, some golden age in which terrorism was easy to define. So,
the debate of what terrorism is has become perennial

[44]

. The unalterable truth

remains that there are hundreds of definitions of terrorism in existence. Given
this scenario, it is acceptable to simply say that there can be as many definitions
as there are people defining terrorism.
By and large, the meaning ascribed to the word is a reflection of a person’s
perspectives, background and philosophy. The definitional ambiguities
embedded in the word ‘terrorism’ are encapsulated in the popular cliché; one
man’s terrorist is another man’s freedom fighter, which immediately suggests
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the lack of consensus in determining who should be designated a terrorist or
what act should be considered terrorist act.
The lack of some kind of generic definition of terrorism that can serve as a
common reference point for countries has created a situation in which each
country has its own definition of terrorism and proceeds to determine those it
wishes to call terrorists or freedom fighters.
The scope of this paper does not permit an excursion into the numerous
definitions of terrorism by scholars, writers, jurists, and the media e.t.c., as I am
limited by time and space. I shall, therefore, restrict myself to the statutory
definition of the concept in Nigeria. The TPA (as amended) carefully avoids the
definition of terrorism, as a concept. Rather, it defines ‘acts of terrorism’.
I should think that the definition of terrorism is contextually important, because
only an offence that meets such a definition falls under the strictures of the law.
In a sense, the definition establishes the threshold of terrorism. This is
particularly so, as the word terrorism appears sixty-eight times in the TPA 2011
(as amended).
While it is agreed that there is no globally accepted definition of terrorism, it is
on record that many countries proceed to provide definitions in their statutes.
The statutory definition of terrorism in Nigeria remains Section 46 of the EFCC
(Establishment) Act 2004. It provides:
(a) any act which is a violation of the Criminal Code or the Penal and
which may endanger the life, physical integrity or freedom of, or
cause serious injury or death to, any person, any number or group of
persons or causes or may cause damage to public property, natural
resources, environmental or cultural heritage and is calculated or
intended to
(i)

intimidate, put in fear, force, coerce, or induce any government,
body, institution, the general public or any segment thereof, to do
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or abstain from doing any act or to adopt or abandon a particular
standpoint, or to act according to certain principles, or
(ii)

disrupt any public service, the delivery of any essential service to
the public or to create a public emergency, or

(iii)

create general insurrection in a state.

(b)

any promotion, sponsorship of, contribution to, command, aid

incitement, encouragement, attempt, threat, conspiracy, organisation or
procurement of any person, with the intent to commit any act referred to
in paragraph (a) (i), (ii), and (iii).
To me, this definition is vague and excessively broad. It is unclear, particularly,
in the articulation of the elements of the crime of terrorism. For instance, what
is an act “that is a violation of the Criminal Code or the Penal Code which may
endanger the life of any person? In clauses (i) (ii) and (iii), any act that is
calculated or intended to intimidate, put fear or force or coerce any government
a body or institution etc. to do any act or to adopt or abandon a particular
standpoint or to act certain principles or disrupt any public service, the delivery
of any essential service will amount to terrorism.
By the definition of terrorism under section 46 of the EFCC Act, it means
doctors and nurses who provide essential services cannot embark on strike
actions. One danger of a broad definition as contained under EFCC ACT is that
it opens doors of abuse and can be utilized by oppressive regimes for political
games.
Terrorist Acts
Section 1(3) of the TPA (as amended) defines an “act of terrorism” as an act
which is deliberately done with malice aforethought and which may seriously
harm or damage a country or an international organisation.
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Any act also amounts to terrorism when it is done deliberately with malice
aforethought and is intended to unduly compel a government or international
organisation to perform or abstain from performing any act (45).
A terrorist act is committed when done with the requisite intent, it seriously
destabilises or destroy the fundamental political, constitutional economic or
social structures of a country or international organisation by intimidation or
coercion (46).
It also amounts to a terrorist act where it involves or causes an attack upon a
person’s life that possibly results in serious bodily harm or death.(47)
Intimidating or coercing a government or international organisation is a
terrorist act where it involves or causes: the kidnapping of a person, or
destruction of a government a public facility, or private property, amongst
others.

(48)

This is particularly so where the act is likely to endanger human life

or result in major economic loss.
There is an omnibus provision which criminalizes and treats as terrorist act “any
act or omission in or outside Nigeria which constitutes an offence within the
scope of a counter- terrorism protocols and conventions duly ratified by Nigeria
(50)

.

An act which disrupts a service but is committed in pursuance of a protest is
also a terrorist act.
However, strikes and demonstration are excluded from the definition of terrorist
acts, provided they are not intended to result in any harm referred to in
subsection (2) (b) (i), (ii) or (iv) (51). The harm referred to in the section include
seriously intimidating a population influencing a government or international
organisation by coercion intimidation.
45
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It is curious to see that the TPA 2011 (as amended) still adopts the common law
concept of “malice aforethought” which has long been jettisoned by the
Supreme Court of Nigeria. (52)

Terrorism Offences
Basically, the consequences of terrorism affect people and property. It has been
argued in some quarters

(53)

that the TPA 2011 (as amended) encompasses

crimes that are prosecutable under Nigerian criminal law, and which, if applied,
could curb the crime of terrorism to a large extent.
Indeed, it is said that the TPA Act 2011 (as amended) “…has only captioned, in
one coded form, several offences in the Criminal Code of both the Federation
and the States although there is no direct heading titled terrorism in the Code”
(54)

.

It is further stated that there are provisions in both the Criminal Code and Penal
Code which criminalise acts that injure people and property which may simply
be updated to deal with terrorism.
Code Act

(56)

kidnapping

(55)

For instance, it is said, that the Criminal

contains provisions, inter alia, on murder

(59)

(57)

as well as unlawful deprivation of liberty

the safety of maritime navigation

(61)

. Manslaughter

(60)

(58)

, offences against

, unlawful attempts to injure by use of

explosive substances, (62) and unlawful societies (63).
52
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Similarly the Penal Code

(64)

provides for the following offences: culpable

homicide punishable with death

(65)

, culpable homicide not punishable with

death (66), voluntarily causing hurt (67), wrongful confinement (68), kidnapping (69)
mischief to vessel

(70)

, injuring and unlawful society

(71)

, which are sufficient to

deal with the spate of terrorism in Nigeria.
As plausible as the arguments may appear, the truth remains that none of the
Nigerian penal laws mentions terrorism as an offence at all, in the way murder
or culpable homicide is mentioned.
Only some aspects of terrorism are covered in the criminal law which, to me,
will not give terrorism the emphasis and due attention it deserves. Furthermore,
promulgation of anti-terrorism laws is consistent with current trends in
international law and practices from which Nigeria cannot isolate herself.
The following new line of offences are created under the TPA 2011 (as
amended/: (a) murder, kidnaps or other attacks on the person or liberty of an
internationally protected person (s. 3) (b); terrorist meetings (s. 4) (c); soliciting
and giving support to terrorist groups for the commission of a terrorist act (s.5)
(d); harbouring terrorists or hindering the arrest of a terrorist (s. 6) (e); provision
of training and instruction to terrorist groups or terrorists (s. 7) (f); concealment
of information about acts of terrorism (s. 8) (g); provision of devices to a
terrorist (s.9) (h); Recruitment of persons to be members of terrorist groups or to
participate in terrorist acts (s.10); (i) incitement, promotion or solicitation of
property for the Commission of terrorist acts (s. 11); (j) provision of facilities in
support of terrorist acts (s. 12); (k) financing of terrorism (s. 13); (l) dealing in
terrorist property (s. 14), (m); hostage taking (s. 15); (n) membership of a
64

Penal Code (Supra)
S.221 ibid
66
S.224 ibid
67
S. 242 ibid
68
S.225 ibid
69
S.271 ibid
70
S.338 ibid
71
A
S.97 ibid
65

Legal Framework For The Prevention Of Terrorism

37

terrorist group or proscribed organisation (s. 16); (o) conspiracy to commit
terrorist acts (s. 17); (p) aiding and abetting terrorist acts (s. 18); (q) escape or
aiding and abetting escape (s. 19); (r) attempt to commit an offence under the
Act (s. 20); (s) preparation to commit terrorist acts (s. 21); (t) unlawful
assumption of character of officer of any law enforcement or security (s. 22);
(u) tampering with evidence and witness (s. 23); (v) obstruction of any officer
of a law enforcement or security agency (s. 24) amongst others.
Where an entity is convicted of an offence under the TPA (as amended), such as
entity is liable to the forfeiture of any assets, funds, or property used or intended
to be used in the commission of the offence and the court may issue an order to
wind up the entity or withdraw the licence of the entity and its principal officers
or both. (s. 25 ); (ii) Where the court orders the entity to be wound up, its assets
and property shall be transferred to the Federation Account. (s. 25)(3).
Terrorist Funding.
Terrorist funding is defined as “providing or collecting funds, by any means,
directly or indirectly, with the intention or knowledge that they will be used
to carry out an act of terrorism” (72).
A distinction must be made very quickly here between terrorist funding and
money laundering. Money laundering presumes that there is a crime which
generates proceeds that have to be disguised in order to conceal the illicit source
which in the case of terrorist financing, money would be from either legitimate
or illegal sources. (73).
Section 13(1) of TPA 2011 (as amended) prohibits making available funds,
property or other services by any means, whether legitimate or otherwise to
terrorist organisations or individual terrorists with the knowledge or having
reasonable grounds to believe that such funds or property will be used in full or
72
73

Article 1(4) U.K. Proceeds of Crimes Act
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in part in order to connect or facilitate a terrorist act. No person or body
corporate shall also solicit, acquire, provide, collect, receive or possess such
funds. The Act prescribes life imprisonment for a convict of such an offence
(section 13(2)(b).
Section 14 of the Act imposes an obligation on financial institution or
designated non-financial institution to report suspicious transaction relating to
terrorism to the Financial Intelligent Unit (FIU).
The Nigerian F.I.U. was established in 2005 by the EFCC. It draws its powers
from the money Laundering (Prohibition) Act 2004 and the Economic and
Financial Crime Commission (Establishment) Act 2004. It is the central agency
for the collection, analysis and dissemination of information on ML and TF.
Human Rights Issues and the TPA 2011 (as amended)
The enactment of the Principal Act in 2011 generated concerns from human
rights circles as some aspects of the Act were seen as constituting serious
threats to some of the fundamental rights guaranteed in chapter 4 of the
Constitution of the Federal Republic of Nigeria 1999 (as amended).
For instance, the Act gave broad and sweeping powers to security and
intelligence officers without any judicial oversight. In section 25 (now
substituted) the National Security Adviser or Inspector General of Police may
enter and search any place, persons, or vehicle “without warrant” if he has
reason to suspect that an offence is being committed.
He may also search, detain, and arrest any person if he has a reasonable
suspicion that the person has committed or is about to commit an offence under
the Act. Section 26 (now substituted), authorised the Attorney-General of the
Federation, the National Security Adviser or the Inspector General of Police to
use communication service providers in intelligence gathering as he may deem
fit. Section 28 (now substituted) also allowed the detention of a terrorism
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suspect for 24 hours by security officers without access to any other person
except the suspect’s medical doctor and the detaining agency’s lawyer.
The wide powers conferred on the government to proscribe organisations were
also of a great concern as such powers were considered as capable of being
abused, particularly in declaring opponents as terrorists.
The 2013 amendment of the Act brought about some changes to address some
of the human rights issues. Nevertheless, some of the amendments still leave
much to be desired. For instance, section 27(1), which provides that “[t]he
court may, pursuant to an ex-parte application, grant an order for the detention
of a suspect under this Act for a period not exceeding 90 days subject to
renewal for a similar period until the conclusion of the investigation and
prosecution of the matter that led to the arrest and detention is dispensed with”
is potentially contrary to the right to personal liberty under section 35 of the
Nigeria Constitution, especially against the backdrop of a community reading of
subsections (1) (c), (4) (a) (b) and (5). While sub-section (1) (c) permits
deprivation of a person’s liberty, in accordance with a procedure permitted by
law, “for the purpose of bringing him before a court in execution of the order of
a court or upon reasonable suspicion of his having committed a criminal
offence, or to such extent as may be reasonably necessary to prevent his
committing a criminal offence”, sub-section (4) provides that such a person
shall be brought before a court of law within a reasonable time, and if he is not
tried within a period of:
(a) Two months from the date of his arrest or detention in the case of a
person who is in custody or is not entitled to bail; or
(b) Three months from the date of his arrest or detention in the case of a
person who has been released on bail, he shall (without prejudice to any
further proceedings that may be bought against him) be released either
unconditionally or upon such conditions as are reasonably necessary to
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ensure that he appears for trial at a later date. According to sub-section
5, the expression ä reasonable time” means.
(a) In the case of an arrest or detention in any place where there is a court of
competent jurisdiction within a radius of forty kilometres, a period of one
day; and
(b) In any other case, a period of two days or such longer period as in the
circumstances may be considered by the court to be reasonable.
The new section 28(1), which provides that “[w]here a person is arrested under
reasonable suspicion of having committed any offence under this Act, the
relevant law enforcement or security officer may direct that the person arrested
be detained in custody for a period not exceeding forth-eight hours”, potentially
contravenes section 35(4) (5) of the Constitution “in the case of an arrest or
detention in any place where there is a court of competent jurisdiction within a
radius of forty kilometres”.
The new section 28(4), which provides that where a person arrested under the
Act is granted bail by a court within the 90 days detention period stipulated by
the Act, “the person may, on the approval of the Head of the relevant law
enforcement agency be placed under a house arrest and shall – (a) be
monitored by its officers: (b) have no access to phones or communication
gadgets; and (c) speak only to his counsel until the conclusion of the
investigation.” House arrest, without a valid court order or, in this case, in
defiance of a court order, is illegal and undermines the authority of the courts.
The Attorney-General of the Federation (AGF)
The sweeping powers conferred on the National Security Adviser, the Inspector
General of Police and the State Security service under the Principal Act are now
curtailed and reposed in the Attorney General of the Federation who is now
designated as the authority for the effective implementation and administration
of the Act. He has the responsibility to strengthen and enhance the existing legal
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framework to ensure conformity of Nigeria’s counter-terrorism laws and
policies with international standards and United Nations Conventions on
Terrorism.
He shall also maintain international cooperation required for preventing and
combating international acts of terrorism. It is the further responsibility of the
Attorney-General to ensure the effective prosecution of terrorism matters. (s.1A
(2) (a) (b) and (c).
The Attorney General of the Federation reserves the power to delegate his
power to any agency charge with responsibility of terrorist investigation to
instituted criminal proceedings. (S. 30(1). A special power is conferred on the
AGF to initiate a judicial process for the reduction of sentence imposed on a
convict where such a convict has before any proceedings, made possible or
facilitated the identification of other accused persons and their sponsors or who,
after commencement of the proceedings has made possible or facilitated the
arrest of such persons.
The court has the discretion to reduce the sentence as it may deem fit. Also the
attorney-General may under Section 32 of the TPA – 2011 (as amended) apply
to a judge in chambers for an interim Order to attach or seize the assets of any
person who has been charged or is about to be charged under the Act.
The Office of National Security Adviser (ONSA)
The office of the National Security Adviser (ONSA) is now the coordinating
body for all security and law enforcement agencies in matters relating to
terrorism. The office also has the mandate to ensure the effective formulation
and implementation of a comprehensive counter-terrorism strategy for Nigeria,
build capacity for the effective discharge of the functions of all relevant
security, intelligence, law enforcement and military services under the Act or
any other law on terrorism in Nigeria.
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It is further conferred with the omnibus power “to do such other acts or things
that are necessary for the effective performance of the functions of the relevant
security and enforcement agencies. (See s.1A (a) (b) (c) & (d).
For the avoidance of doubts, law enforcement and security agencies are
identified as the Nigeria Police Force, Department of State Security Services,
Economic and Financial Crimes Commission, National Agency for the
Prohibition of Traffic in Persons, National Drug Law Enforcement Agency,
National Intelligence Agency, Nigeria Customs Service, Nigeria Immigration
Service, defence Intelligence Agency, Nigeria Security and Civil Defence Corps
(NSCDC) Nigerian Armed Forces and Nigeria Prisons Service and any other
agency empowered by an Act of the National Assembly (s 40).
It is pertinent to state here that pursuant to the provisions of section 1A, a
Counter Terrorism Centre (CTC), the Joint Terrorism Analysis Branch (JTAB)
and the Behavioural Analysis and Strategic Communication Unit were
established to enhance the effective performance of the role of ONSA in
coordinating the law enforcement agencies, intelligence sharing and cooperation
amongst the agencies.
The effectiveness of these bodies is not very pronounced. The ability of the
terrorists to plan, develop and execute their attacks without detection clearly
exposes the weakness or ineffectiveness of these bodies.
Jurisdiction
Section 32 of the TPA 2011 (as amended) vests the jurisdiction to try and
punish terrorist offences on the Federal High Court “located in any part of
Nigeria, regardless of the location where the offence is committed”.
And as a corollary of the jurisdiction to try offenders under the Act, the FHC is
empowered to impose sentences of varying degrees and fines to individuals
found culpable (S. 32(2). In addition, a convict under the Act may be required
to forfeit any asset used to commit the offence or connected with it. In order to
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forestall delay in hearing terrorism cases, the Act empowers the FHC to “adopt
all legal measures necessary to avoid unnecessary delays and abuse in the
conduct of matters. (s. 32(5). And, one measure prescribed by the Act itself is
for the court to refuse to entertain applications for stay of proceedings until
judgment is delivered (s. 32(6).
My observation here is that, by the time judgment is delivered, it is doubtful if
there would be any proceeding to be stayed. And, in any event, the court would
have become functus officio. The point was well made by Kabiri –Whyte, JSC
(as he then was) in Sanusi v. Ayoola

[74]

that a court, on disposing of a cause

before it renders itself functus officio as it ceases to have jurisdiction over such
case.
My apprehension about the jurisdiction of the FHC, nevertheless, is that the
court is already overloaded, especially, having regard to the long list of items
contained in section 251 of the 1999 Constitution (as amended) and other
statutes over which it has power to exercise jurisdiction.
One of the amendments effected in respect of the jurisdiction of the FHC is the
power of the court to try terrorist offences “whether or not the offence was
committed in Nigeria and completed outside Nigeria”(75).
This provision must have been influenced by the decision of the South African
High Court in The State v. Okah SS94/2011 in which the accused, who was
resident in South Africa, was tried and convicted for his involvement in the
planning and organising of two car bomb attacks in Nigeria wherein several
people were killed and many injured. The South African Court predicated its
authority to hear and determine the case upon the fact that “South Africa is a
member of the United Nations and therefore committed to executing its
obligations in terms of international instruments dealing with terrorism and
74
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related activities.” (p3). Nigeria is signatory to all the relevant Conventions and
Protocols.
Conclusion
Terrorism remains a major threat to Nigeria’s peace and security. Terrorism is
not peculiar to Nigeria but a feature of modern society. The absence of, or
insufficient legal framework and the inertia of Nigerian authorities in the early
days of Boko Haram contributed immensely to the escalation of the insurgency.
The efforts of the military at recovering Boko Haram’s ‘conquered territories’
in the last few weeks are commendable; although, it is disheartening to read in
the pages of newspapers, statements credited to the President-elect, Mohammed
Buhari, that the much that has been achieved by the military has been through
the instrumentality of South African mercenaries! [76].
There is no doubt that, effective police action or military action, within the
precincts of law, can certainly reduce terrorist threats, as it is evident from the
on-going military action. We should, however, not operate under the illusion
that military action alone can eradicate terrorism completely. Unless terrorist
groups themselves decide to abandon armed struggle, it may be difficult to
overcome them by force, having regard to the asymmetric nature of their
approach.
The enactment of TPA 2011 (as amended) can be regarded as a right step,
albeit, it came a little bit late. Again, it must be stated here, that law can only be
a means to an end. Legislation alone cannot end terrorism. Boko Haram might
end up being defeated but that may not put an end to terrorism. Until the root
causes that make Nigeria a fertile ground for terrorism, such as poverty,
joblessness, unresolved conflicts, social injustice and corruption are addressed,
we may have to contend with the monster for a very long time to come.
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THE EVIDENCE ACT 2011 – AN APPRAISAL
BY
HON. JUSTICE OLATOKUNBO MAJEKODUNMI
JUDGE OF THE OGUN STATE HIGH COURT

INTRODUCTION
Every legal mind is trained to construe statutes, to read between the lines and to
watch out for ambiguities or vague provisions. Having properly interpreted a
statute, a good lawyer is ready to face his opponent since the certain terms will
safeguard his good case while the uncertain terms may be a buffer to him where
his case is weak. The Judge will also stand in good stead when it comes to
applying it. Thus by our training firstly as lawyers and later as Judges,
whenever a new legislation comes into force, we are quick to discern its strong
points as well as its loopholes.
In the light of that, an appraisal or evaluation of the Evidence Act 2011 is more
or less a quest to highlight its good points and at the same time to search out its
loopholes. There are always two sides to a coin. Lawyers are not liars. Lawyers
are quick-witted and discerning.
ADMISSIBILITY OF ELECTRONIC OR COMPUTER-GENERATED
EVIDENCE
The novel addition to the new Act is of course the admissibility of electronic
and computer generated or automated evidence. The internet is a versatile
information technology sometimes used negatively by local and international
criminals who relish in unethical practices. The characters of persons are being
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assassinated or defamed on the various blogs under the guise of passing
commentaries. Indeed, the social media is agog with criminal activities.
Recently, I read in the newspapers of a Nigerian Pop Artist named Goldie
Harvey who died on the 14th of February, 2013. Eleven weeks after her demise,
the personal effects she left behind were auctioned with the proceeds reportedly
donated to charity. Interestingly, her digital media account on Twitter was said
to be active many days after her death while her Facebook account was said to
be still operational and daily being updated with news, ranging from politics to
entertainment. The administrator of the Facebook social network was quoted as
saying that she would not shut down the page. The family of the deceased is
contemplating suing her. Whether they will succeed or not is an issue for
another day.
The development however highlights the need for everyone to place a high level
of importance on their digital after-life. What becomes of one’s social media
accounts after one may have gone? Having digressed a bit, I must say that the
point here is that there is a lot of electronic and cyber crime going on. There are
those who dupe unsuspecting women on the dating websites using false
identities. Phone hacking is still widespread despite the Government policy on
the registration of phone lines. It is expected that the floodgate of litigation in
this area will be open in the nearest future.
S. 84(1) of the Evidence Act 2011 now confers admissibility on a statement
contained in a document produced by a computer as evidence of facts stated
therein. It is however pertinent to distinguish between the primary and the
secondary evidence of this genre of evidence in view of the age-long provision
of S. 93 of the old Act which has been re-enacted as S. 85 of the 2011 Act as
follows: “The contents of documents may be proved either by primary or
secondary evidence.”
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There is however a remarkable alteration to S. 86(4) of the Evidence Act 2011
which is a seeming reproduction of S. 94(4) of the old Act. The provision has
been expanded to include “computer or other electronic or mechanical process”.
It now reads as follows:
Where a number of documents have all been made by one uniform
process, as in the case of printing, lithography, photography,
computer or other electronic or mechanical process, each shall be
primary evidence of the contents of the rest; but where they are all
copies of a common original, they shall not be primary evidence of
the contents of the original.
S. 87(b) & (c) also re-enacted the provisions of S. 95(b) & (c) of the repealed
Act. It provides that secondary evidence includes:
(b) copies made from the original by mechanical processes which in
themselves ensure the accuracy of the copy, and copies compared with
such copies;
(c) copies made from or compared with the original.
This throws up the issue of what the primary and the secondary evidence of an
electronically-generated document is. At times, the difference between an
original and a secondary copy of a computer-generated document is difficult to
spot. S. 86(1) of Evidence Act 2011, itself a re-enactment of S. 94(1) of the
repealed Act appears to shed some light. It provides that: “Primary evidence
means the document itself produced for the inspection of the court.”
A mobile phone, for example, meets the requirements of the definition of a
computer under S. 258(1)(d) the Evidence Act 2011. By the combined effects
of Ss. 85, 86(1), 87(c) & 94(1) of the Act, the phone itself ought to be produced
before the court as primary evidence to show the message sought to be tendered
in evidence and then the print-out should be the copy made from or compared
with the original. Some writers have however argued that no true original of the
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facts stored in a computer can be produced in court. The original of the facts
contained in a computer are stored in its hard drive or internal memory. The
information contained in its memory cannot be seen without the use of
additional technologies like monitors or printers. All of these additional formats
of projection have no memories of their own to store information. They are
therefore not the primary sources of the information.
The computer, on the other hand, cannot project information except by the use
of these other forms of technology. While it can be categorically stated that a
computer print-out is a copy of the original document contained in the
computer’s hard drive or memory, the same cannot be said of what is viewed on
the computer’s monitor or on the phone screen. Since it is only the hard drive
that can process data, store them for future use and project them in various
formats, the hard drive is the only primary evidence of computer generated
documents. Thus, any images displayed on the monitor or printed out are
created from the primary representation of the data contained in the computer
and are therefore copies of the original. If the hard drive is tendered in court, of
what use is it to the court? It therefore seems that only secondary copies of
computer-generated documents can be easily tendered and admitted as exhibits
in court.
S. 87(c) of the Evidence Act 2011 however preserves the application of the
“best evidence rule” or the “original document rule” in that any copy of any
electronically generated evidence (ostensibly a secondary copy) can be
compared with the original by the trial court in order to make it admissible in
evidence.
S. 84(2)(a)-(d) of the Act requires evidence that there has been no improper use
of the relevant computer and that it was operating properly to be presented by
the party who seeks to rely on an electronically generated piece of evidence. S.
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84(4) further requires a party who seeks to tender a computer generated
document to file a certificate of authentication which shall be signed by a
person occupying a responsible position in relation to the operation of the
relevant device or the management of the relevant activities. The certificate is
expected to verify the authenticity of the primary as well as the secondary
evidence. It is expected to verify the conditions for admissibility as stipulated
by S. 84(2)(a)-(d). The certificate is positive evidence that the computer has
properly processed, stored and reproduced whatever information it received. In
effect, such certificate lays the foundation for the admissibility of the
electronically generated statement.
What might pose a challenge is the issue of certification. The Act does not
define a certificate. It is not clear what form a certificate should take. It has been
argued that an affidavit deposed to by a person in charge of the computer in
question will be appropriate. It has also been suggested that a letter addressed to
the registrar of the court, for instance, containing the details required under the
certification provisions of the Evidence Act 2011 will suffice. (See Jide
Okunoye on Evidence Act, at p. 112.) It is noteworthy that the Act also does not
define who is “a person occupying a responsible position in relation to the
operation of the relevant device” who should sign the certificate of
authentication.
I am of the humble view that the certification should not be left to the user of
the phone, digital camera, or other relevant computerized device but to an
Information Technology Expert. This will no doubt create more jobs for the
Information Technology Experts in the same manner that Registered Surveyors
give expert evidence in court with regard to the location and size of land. The
Evidence Act 2011 itself makes provision for the admissibility of such expert
evidence in S. 67 thereof where it provides that when the court has to form an
opinion upon a point of custom, science or art, etc, the opinions of persons
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specially skilled in such, are admissible. By the provision of S. 68(2) of the Act,
persons so specially skilled are called experts. I am of the view therefore that
resort will be had to Information Technology Experts in this regard.
There is also the issue of the authenticity of a computer-generated document in
that it may sometimes be very difficult or even impossible to link a particular
message to a particular person. Most messages sent by short mail message
(SMS), Blackberry message (BBM) or Whatsapp message are not signed but are
usually sent in form of informal chats. The general principle of law is that an
unsigned document has no probative value. This is why S. 93(3) of the
Evidence Act 2011 is a most welcome improvement. While it does not define
an electronic signature, it however states:
An electronic signature may be proved in any manner including by
showing that a procedure existed by which it is necessary for a
person, in order to proceed further with a transaction, to have
executed a symbol or security procedure for the purpose of verifying
that an electronic record is that of the person. (Emphasis mine)
Laying proper foundation for the admissibility of an e-mail, for example, is
capable of presenting some technical problems. It necessarily involves asking
questions concerning how the e-mail was created and the general procedure for
the e-mail to provide some assurance that the e-mail is authentic. If the sender
still denies sending an e-mail or the recipient denies receiving it, it may be
necessary to introduce evidence of other relevant factors such as the routing
information of the e-mail, that is, the e-mail server, who had access to the
account, the technical proficiency of that user, whether other users have
password access and other similar factors. The e-mail will likely be admissible
but it will carry more weight if these other factors suggest it is authentic.
(See Okunoye, supra, at p. 134 where he quoted Alaba Omolaye-Ajileye J. in a
paper titled “Admissibility of Electronic Evidence in Criminal Trials”.)
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Every social media (e-mail account, Facebook account, etc) requires some
important details to be furnished in the course of registering as a user. These are
means of proving its authenticity at the time of tendering an unsigned computer
generated document. Thus, in the absence of any formal electronic signature on
a document, by virtue of the provision of S. 93(3), once the particular message
sought to be tendered can be linked to a particular person, for instance, by a
verifiable phone number or a verifiable blackberry pin number, it will attract
more weight. It is however pertinent to remind ourselves that in civil suits, the
onus of proof of the signature or authenticity lies on the party who asserts.

RELEVANCY OF DOCUMENTS
Besides those afore-mentioned provisions, which govern the admissibility of
electronically generated documents, we must not lose sight of Ss. 4 – 7 of the
2011 Act which substantially re-enacted Ss. 6 – 10 of the repealed Act and
which relate to relevancy. They are of equal importance in considering the
admissibility of all documents including electronic or computer generated
documents. Those provisions have not only preserved the rule that admissibility
is based on relevancy but have expounded the rule.
The general rule which is preserved by S. 4 of the Evidence Act 2011 is that
“facts which though not in issue, are so connected with a fact in issue as to form
part of the same transaction, are relevant, whether they occurred at the same
time and place or at different times and places”. It is noteworthy that the
provisos to the old S. 6 have been deleted in the new Act. The deleted provisos
to S. 6 of the Evidence Act 2004 stated as follows:
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“Provided that –
(a) The court may exclude evidence of facts which, though relevant or
deemed to be relevant to the issue, appears to it to be too remote to be
material in all the circumstances of the case; and
(b) This section shall not enable any person to give evidence of a fact which
he is entitled to prove by any provision of the law for the time being in
force.”
The afore-quoted provisos hitherto gave power to a Judge to exclude facts
which, though relevant, he considered to be too remote to be material. They
have now been excluded from the Evidence Act 2011. In order to underscore
the importance of the issue of relevance, the draughtsmen of the new Act had
intentionally deleted the afore-quoted provisos and they had also strategically
placed S. 8 of the repealed Act to be S. 5 of the new Act and it provides that:
“Facts which are the occasions, cause or effect, immediate or otherwise, of
relevant facts, or facts in issue, or which constitute the state of things under
which they happened, or which afforded an opportunity for their
occurrence or transaction, are relevant.”
The implication of the exclusion of the provisos to the old S. 6 (by which
remote facts were inadmissible) and the highlighting of the old S. 8 (by which
remote facts are now admissible) is that the Evidence Act 2011 lays more
emphasis on relevancy than the repealed Act. S. 14 of the Evidence Act 2011
has also codified the legal principle that evidence which is relevant will not be
excluded merely because it was improperly obtained unless the court is of the
opinion that the desirability of admitting the evidence is outweighed by the
undesirability of admitting evidence that has been obtained in the manner in
which the evidence was obtained. Again, the emphasis is on relevancy.
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In the case of Okonji v Njokanma (1999) 12 S.C. (Part II) 150 at 157, the
Supreme Court held that: “No doubt, it is the surrounding circumstances
that will determine the relevancy of a fact. The fact that Exhibit ‘B’ was
extensively pleaded by the respondents confirms its relevancy to the case.”
The same Court had also held in Abubakar v Chuks (2007) 12 S.C. 1 at 12 –
13 that: “Documents which are tendered to establish facts pleaded cannot
be rejected on the ground of irrelevancy in so far as they confirm the facts
pleaded. In other words, a document which is consistent with the pleadings
is admissible, if the document is admissible in law.”
The Evidence Act 2011 has codified the well-known judicial authorities on this
issue and has thus expounded the scope of relevancy in admissibility of
documents under the Nigerian law of evidence. It thus appears that once a
document relates to a fact that has been pleaded, remote or not, immaterial or
not, improperly obtained or not, it is a relevant document and is therefore
admissible, if admissible in law.
Recourse must however always also be had by the courts to S. 34 of the
Evidence Act 2011 which provides:
34(1) –
In estimating the weight, if any, to be attached to a statement rendered
admissible as evidence by this Act, regard shall be had to all the
circumstances from which any inference can reasonably be drawn as to
the accuracy or otherwise of the statement, and in particular –
(a) To

the

question

whether

or

not

the

statement

was

made

contemporaneously with the occurrence or existence of the facts stated,
and to the question whether or not the maker of the statement had any
incentive to conceal or misrepresent facts; and
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(b) In the case of a statement contained in a document produced by a
computer –
The question whether or not the information which the statement
contained, reproduces or is derived from, was supplied to it
contemporaneously with the occurrence or existence of the facts dealt
with in that information, and
The question whether or not any person concerned with the supply of
information to that computer or with the operation of that computer or
any equipment by means of which the document containing the
statement was produced by it had any incentive to conceal or
misrepresent facts.
In the case of Anyanwu vs. State (2012) LPELR pp. 56-57 paras G - E, the
Court of Appeal in construing S. 30 of the Evidence Act 2011 had stated thus:
Section 30 of the Evidence Act, therefore allows evidence of the
discovery of the fact being a result of information given by the
accused. So long as the fact discovered is relevant, evidence of it is
admissible evidence irrespective of its source. This is so because,
the test of admissibility of evidence is its relevance to matters in
issue. If it is relevant, it is admissible and the court is not
concerned with how the evidence was obtained. The weight to be
attached to such admitted evidence is a different matter from its
admissibility.
In the final analysis, a court would attach as much or as little evidential weight
to electronic or computer - generated evidence as well as all other documentary
evidence as the circumstances of each case demands.
HEARSAY EVIDENCE
S. 39 of the 2011 Act has certainly widened the scope of hearsay evidence,
having extended the range of the admissible statements of persons who cannot
be called as witnesses to include: persons who cannot be found; persons who
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have become incapable of giving evidence; or persons whose attendance cannot
be procured without an amount of delay or expense which under the
circumstances of the case appears to the court unreasonable.
The category of persons whose evidence can be admissible hearsay evidence is
further detailed in Ss. 40 – 50 of the Evidence Act 2011. S. 40 of the Act
which relates to dying declarations substantially re-enacted S. 33(a) of the
repealed Act. For clarity, S. 33(a) of the repealed Act reads:
When the statement is made by a person as to the cause of his death,
or as to any of the circumstances of the transaction which resulted in
his death, in cases in which the cause of that person’s death comes
into question; such statements are relevant only in trials for murder
or manslaughter of the deceased person and only when such person
at the time of making such declaration believed himself to be in
danger of approaching death although he may have entertained at the
time of making it hopes of recovery…. (emphasis mine)
The minor difference between the old and the new provisions is that S. 40 of the
new Act omitted the words “such statements are relevant only in trials for
murder or manslaughter”. The reason for the omission is not farfetched. The
said words amount to a mere repetition since “trials for murder and
manslaughter” are also “cases in which the cause of death comes into
question”. It is a most apt deletion.
However, one portion of S. 33 which ought to have gone with the repealed Act
but which is retained by S. 40 of the Evidence Act 2011 is that which states
that: “…where the person who made it believed himself to be in danger of
approaching death although he may have entertained at the time of making
it hopes of recover”.
Clearly, that portion of the provision is ambivalent and contradictory. In one
breath, it talks about the deceased person’s belief of the danger of approaching
death while in another breath, it talks about the deceased’s hope of recovery. It

The Evidence Act 2011

56

had been criticized in the past as giving rise to interpretational problem and it
was hoped that it would not feature in the new Act. Unfortunately, the provision
has been reproduced in the Evidence Act 2011.
In the case of Akpan v The State (1994) 8 NWLR (Pt. 361) 226 at 243 - 244,
Tobi JCA (as he then was) had referred to the said provision (then S. 33 of the
repealed Evidence Act) as being complicated and he had suggested its
amendment. His Lordship had also remarked that it is not an easy task for a
Judge to dichotomize between the two seeming extreme thoughts of a deceased
at that very crucial moment of his life when the need to tell the truth for the last
time is paramount. Other questions that arise under that provision are whether
the Judge should look for positive evidence to prove that the deceased was in
danger of approaching death or whether he should infer the fact that the
deceased believed himself to be approaching death, for example, from the
nature of his injury? These issues underscore my criticism of that provision and
I humbly suggest its amendment in the future.
S. 49 of the Evidence Act 2011 provides that in any criminal trial, the written
and signed statement of an investigating police officer who cannot be procured
as witness will be admitted if the court is satisfied with sufficient reason
provided for his absence. The proviso to that is in S. 49(a) where it states that
such statement may be admitted in evidence by the court if the defence does not
object to it being admitted. This is an unnecessary addendum to S. 49.
PRESUMPTION OF MARRIAGE FROM CO-HABITATION
S. 166 of the Evidence Act 2011 seeks to extend the common law presumption
of marriage to our local peculiarities. It presumes the existence of a valid and
subsisting marriage where evidence is given to the satisfaction of the court of
the co-habitation of such persons as husband and wife. The provision does not
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give rise to any interpretational problem and the good intentions of the framers
of the Evidence Act are noted.
S. 166 is a rebuttable presumption and it leaves much to the discretion of the
trial judge. It fails to state the period for which a man and woman who have cohabited may be considered to have so co-habited as to be presumed man and
wife. If I may stretch the argument further, S. 15(2)(d) & (e) of the
Matrimonial Causes Act, Laws of the Federation 2004 provides:
The court hearing a petition for a decree of dissolution of a marriage
shall hold the marriage to have broken down irretrievably, if but only if,
the petitioner satisfies the court –
d. That the respondent has deserted the petitioner for a continuous
period of at least one year immediately preceding the presentation of the
petition;
e. that the parties to the marriage have lived apart for a continuous
period of at least two years immediately preceding the presentation of
the petition and the respondent does not object to a decree being
granted;
If the time for which a Judge shall presume a marriage to have broken down
irretrievably by reason of the fact of desertion or living apart is limited by law, I
am of the humble view that the presumption of marriage by reason of cohabitation which has been codified by S. 166 of the Evidence Act 2011 should
also not have been left at large. As it is, it can give rise to abuse. It is my
humble suggestion that at the appropriate time for amendment, S. 166 should be
amended to provide that a court should be entitled to presume the existence of a
marriage between two persons who may not be formally married only where
evidence is given to the satisfaction of the court that they have co-habited as
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husband and wife for a period of at least one year. Anything short of that will
make a mockery of the law.
CONCLUSION
The innovative provisions of the Evidence Act 2011 are a welcome
development, the operations of which will evolve over time with case law
depending on interpretations of the provisions. Sometimes, unforeseen
difficulties may however be encountered in construing the true legal meaning of
a provision or a document.
A complete overview of the Evidence Act 2011 is not possible in this paper. It
will suffice however to conclude that the Evidence Act 2011 has clearly
propelled relevancy over and above other factors in the admissibility of
documents. Furthermore, with the advent of the relevant provisions relating to
the admissibility of computer-generated documents, there is an increasing need
to make formal legal provision for the admissibility of electronic signatures in
legal proceedings in order to validate electronic documents in evidence.
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THE JURISDICTION OF THE CUSTOMARY COURT OF APPEAL
THE NEED FOR REFORMS
BY
JUSTICE JIBRIL IDRISU
PRESIDENT CCA NASARAWA STATE
It is my firm conviction that there existed substantial ‘bank’ of literature on this
topic because, it is one of those important subjects or topics which have
dominated discussions in most of the conferences and workshops of the
National Judicial Institute Abuja, consequently, the piece is aimed at generating
discussions on the subject matter.
The paper will be unfastened with the definition of the customary law, though
not the central theme of the script, but because it is the law, which the
Customary Court of Appeal operates within. After that, the jurisdiction of the
Customary Court of Appeal, the interpretation of the Supreme Court on the
relevant sections of the Constitution dealing with the said jurisdiction and its
subsequent “predicaments” thereto will all be considered.
Finally, the paper summarizes the need for the reforms and provided stepladder
aimed at enhancement of the jurisdiction of Customary Court of Appeal in
addition to the call for a Constitutional amendment.
MEANING OF CUSTOMARY LAW
The law establishing the Customary Court of appeal of Nasarawa State defines
the customary law as follows:
The rule of conduct which govern legal relationship as established by
Customs and not forming part of common law of England nor
formally enacted by the Nasarawa State House of Assembly, but
include declarations or modifications of customary law under legal
government bye laws but does not include Islamic law
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According to Obaseki (JSC), in Oyewunmi

V. Ogunesan (1990) 3

NWLR(pt.137)182 customary law is the:
Organic or living law of the indigenous of Nigeria regulating their
lives and transactions. It is organic in that it is not static. It is
regulatory in that it controls the lives and transactions of the
community subject to it. It is said that customs is a mirror of the
culture of the people.
Simply put, customary law means the law relating to the body of unwritten
norms, customs and traditions of the people. It is a “pure law promulgated” at a
remote stage in the life of a community outside human memory. It is the law
and customs of indigenous and local communities, which are central part of the
way of life of the communities concerned; they govern acceptable standards of
behaviour and their observance is always a matter of obligation. Customs are
not to be enlarged beyond the usage and practice because it is the usage and
practice that makes the law. In other words, customary law derived its strength
from its acceptance by the community as mandatory on themselves.
There are as many customary laws as there are ethnic groups or communities.
Any disobedience of customary laws or if custom is openly transgressed, it is
considered a taboo or abomination and is actively enforced by members of the
society or community concerned.
It is significant to note however that the application of customary laws in our
courts are subject to the provision of s.14 (3) of the Evidence Act Cap 112, laws
of the Federation 1990. The section provides as follows: “Provided that in
case of any custom relied upon in any judicial proceeding, it shall not be
enforced as law if it is contrary to public policy and is not in accordance
with natural justice, equity and good conscience.”
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It is equally interesting to observe that while s.1 of the Evidence Act makes it
inapplicable in civil matters or causes before the Customary Court of Appeal,
Area or Customary Courts in Nigeria, it does not change the application of the
repugnancy doctrine. The reason for the inapplicability of the Evidence Act to
Customary Courts is that customary law is presumed to be a question of fact
before the Court and not a question of law.
The rule is that all customs general or otherwise have to be proved. However,
nothing needs to be proved of which the courts can take judicial notice. When a
custom has been so recognised by the courts, it passes into law and proof of it
becomes unnecessary. See Ababio II V. Nsefo (1947) 12 WACA 127, where it
was held that there was no ground for extending the application of requirement
of proof of custom to native Court in which the members are versed in their
own customary law, although there is nothing to prevent a party from calling
witnesses to prove an alleged custom.
1. The Customary Court of Appeal
The Customary Court of Appeal (CCA) is a creature of the Constitution of the
Federal Republic of Nigeria (CFRN). The CCA was for the first time listed in
the Constitution in 1979 as one of the superior courts of record. The same was
replicated in the 1999 Constitution. The amended 1999 Constitution (like the
1979) makes the establishment of the CCA for the Federal Capital Territory
mandatory but optional for the States.
The Constitution provides as follows:
“S. 265(1), There shall be a Customary Court of Appeal of the
Federal Capital Territory Abuja”.
“S. 280(1), There shall be for any state that requires it a Customary
Court of Appeal for that State”.
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History was made in the judiciary of Nigeria in 1980, when Plateau State
became the first to establish the Customary Court of Appeal as one the superior
courts of record. It is of interest to note that today there are eighteen (18)
Customary Courts of Appeal in the country. They have been created in: Abia,
Adamawa, Anambra, Bayelsa, Benue, Delta, Ebonyi, Edo, Enugu, Imo,
Kaduna, Kogi, Nasarawa, Ondo, Osun, Rivers and Taraba States and the
Federal Capital Territory, Abuja.
There were several reasons advanced for the creation of the Customary Courts
of Appeal. The court is to decongest the volume or the backlog of appeals at
the States’ High Courts of Justice; to broaden the citizenry’ access to justice; to
ensure expeditious dispensation of justice and to bring justice closer to the
people at the grassroots.
In addition to these objectives, the other principal or major rationale for the
establishment of the CCA is for the Court, through its pronouncements or
decisions, to gradually and progressively develop the indigenous or customary
laws and thus enhance or boost the status of those laws and the customary
courts.
2. The Jurisdiction of Customary Court of Appeal.
Black’s Law Dictionary defines “jurisdiction’’ as “A court’s power to decide a
case or issue a decree’’.
Jurisdiction is the power and authority of the court to hear and decide matters
placed before it and to issue orders. A court has a jurisdiction over matters only
to the extent granted to it by the Constitution or legislation. Therefore no court
can give itself jurisdiction by misconstruing a statute.
See Gafar V. Govt of Kwara State (2007) 4 NWLR (pt,1024) 375,409.

63

The Jurisdiction Of The Customary Court Of Appeal

Judges have a duty to expound the jurisdiction of the court but it is not part of
the duty of the court to expand it. See African Newspapers of Nig. V. Fed. Rep.
of Nigeria (1985) 2 NWLR (pt.6) 132.
Jurisdiction can also be used to define the proper court in which to bring or
commence a particular case. No waiver and no acquiescence can confer
jurisdiction on a court where none exists. However, parties may waive personal
jurisdiction but certainly not subject matter jurisdiction.
It is pertinent to note that jurisdiction and the competency of a court are interrelated. When a court lacks jurisdiction it equally lacks competence.

In the

celebrated case of Madukolu V. Nkemdili (1962) 2 SCNR, 342, the Supreme
Court laid conditions precedent to jurisdiction that:
(i) A court is competent when it is properly constituted as regards
members and qualifications of the members of the bench, and no
member is disqualified for one reason or the other, (ii) the subject
matter of the case is within its jurisdiction, and there is no feature in
the case which prevents the court from exercising its jurisdiction and
(iii) the case comes before the court initiated by due process of the
law and upon fulfilment of any conditions precedent to the exercise of
jurisdiction.
Jurisdiction is fundamental to adjudication as it is the life wire or spinal cord of
any case placed before the court. Any judgment or decision taken by a court
without jurisdiction to hear it, is incompetent and is an exercise in futility no
matter how well conducted as it is subject to being nullified on appeal. .
The Supreme Court has laid down the rule that the plea of absence of
jurisdiction can be raised at any stage even at the first time on appeal.
In Oloriode V. Oyebi (1984) 1 SCNJ 390, the apex Court held that: “Issue of
jurisdiction is very fundamental.

It can be raised at any stage of

proceedings in the High Court, the Court of Appeal and in this Court by
the parties or suo motu or by the Court itself’’.
See also University of Agric. Makurdi V. Jack (2000) 11 NWLR (pt.658) 662.
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Courts derive their power to adjudicate by the statute creating them. It was
rightly remarked by Niki Tobi (JSC) in the case of Arjay Ltd V. Airline
Management Support Ltd (2003) Fwlr (pt.156) 943, 969 that: “Jurisdiction is
a hard matter of law which is donated by the Constitution and statute
establishing the court. Where a trial judge goes on an unguarded journey
in search of jurisdiction, appellate courts will call him to order.”
The Customary Court of Appeal of a State derived its jurisdiction from s.282 (1)
of the CFRN and also the law, which established it.
Section 282(1) provides: “A customary Court of Appeal of a State shall
exercise appellate and supervisory jurisdiction in civil proceedings
involving question of customary law”.
This provision of the Constitution is apparently plain, clear and unambiguous,
that is the adjudicatory function of the Customary Court of Appeal is limited to
hearing civil appeals involving customary law issues only and nothing else. The
Customary Court of Appeal is denied jurisdiction in issues of either the
common law or the Sharia law. By this provision of the Constitution, the
Customary Court of Appeal is made a specialized Court whose function is to
effect correction of errors of the law committed by the lower Area/Customary
Courts provided such errors involved issues of customary law.
While it is affirmed that neither s.267 or s.282 (1) of CFRN did not, as it were,
catalogue or provided list of customary law issues, but it suffices to state that
civil appeals or grounds of appeal may be competent if they challenge the
failure of the trial court to apply a particular customary law in a manner that
particular customary law prescribes.
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For the purpose of the exercise of jurisdiction by the CCA of Nasarawa State,
Section 11 of its enabling law have set out the following matters as customary
law issues.
“S. 11 provides that the Court shall be competent to decide:
(a) Any question of Customary law regarding a marriage concluded in
accordance wit that law, including a question relating to the
dissolution of such a marriage or a question that depends on such a
marriage and relating to family relationship or guardianship of an
infant.
(b) Where all the parties are subject to Customary law, any question
regarding a marriage including the dissolution of that marriage or
regarding family relationship or guardianship of an infant.
(c)

Any question of Customary law regarding a gift, will, or succession
where the endower, donor, testator or deceased person is subject to
Customary law.

(d) Any question of Customary law regarding an infant, prodigal or person of
unsound mind who is subject to Customary law or the maintenance or
guardianship or a person to Customary law who is physically or
mentally infirm.
(e) Where all the parties to the proceedings; (whether or not they are subject
to Customary law) have by writing under their hands requested the
Court that hears the case in the first instance to determine that case in
accordance with Customary law.
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Surprisingly, traditional stool or chieftaincy matters are completely left out and
not within the jurisdiction of the CCA.
3. Interpretation of s. 282 (1) of the Constitution
The interpretations of s.282 (1) of the Constitution by the Supreme Court and
the Court of Appeal through the cases, laid emphasis on the contents of the
grounds of the appeal. The Supreme Court had stated unequivocally that the
questions of the issues of customary law are detectable from the nature of the
grounds of appeal filed by the appellant. It will therefore be immaterial that the
matter on appeal emanated from an Area or Customary court, which
administered customary evidence in the proceedings.
The essence for this is perhaps due to the fact that the Customary Courts of
Appeal, not being a court of first instance, do not conduct trial but hears appeals
only. The causes of action placed before them, are as disclosed in the grounds of
appeal filed by the appellants.
An appeal is a request to a higher court to look at the proceedings and
judgement of the lower court for purposes of determining whether the lower
court rightly decided the case.
All appeals to the Customary Court of Appeal are commenced by the filing of a
formal written notice of appeal. The notice of appeal must contain the grounds
of the appeal and the reliefs sought.
It is trite that the claim of the appellant as contained or revealed in the grounds
of appeal that determines the jurisdiction of the CCA. The notable authorities
which the Supreme Court made these pronouncements are well illustrated in the
cases of Golok V. Diyalpwan (1990) 3 NWLR (PT.139) 411 and Pam V.
Gwom (2000) 74 LRCN 22.
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The facts of Golok case are: In the Area Court Grade I of Ron Kulere sitting in
Bokkos in Plateau State the plaintiff, now respondent brought an action against
the defendant now appellant. He claimed recovery of a piece of farmland which
the plaintiff alleged the defendant borrowed from him about 15 years ago.
Judgment was given against the defendant who appealed to CCA Jos. The
appeal was allowed and the decision was set aside. The Plaintiff appealed to the
Court of Appeal on the following grounds of appeal:
1. The judgement is against the weight of evidence.
2. The learned President and Justices of Customary Court of Appeal, Jos
erred in law by quashing the judgement of the trial court without more.
Particulars
The Court made no order for retrial or judgement entered for either of the
parties.
3. The learned President and Justices of the Customary Court of
Appeal, Jos erred in law in holding that the appellant (as plaintiff in
the trial court) failed to prove his case.
Particulars
(i)

The appellant’s case as plaintiff at the trial court centred on
alleged borrowing of land to the respondent as defendant.

(ii)

The plaintiff called witnesses in support of the claim of
borrowing with common land boundaries.

(iii)

There was evidence of historical traditional inheritance of the
land in dispute by the plaintiff/appellant.

4. The learned President and Justices of the Customary Court of Appeal,
erred in law in considering matters and issues not raised or argued in the
only ground of appeal.
Particulars
(i)

The only ground filed was the omnibus ground.
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There was no evidence that pw1 was an unreliable witness and a
person likely to “add a little salt to his story.... as held’’

The issue raised by the appeal was whether under the 1979 CFRN, there exist a
right of appeal to the Court of Appeal from a decision of CCA on ground of
appeal, which does not pertain to any question of customary law. The defendant
filed a notice of preliminary objection challenging the jurisdiction of Court of
Appeal to hear the appeal pursuant to s.224 of the 1979 Constitution. The Court
of Appeal held that ground 1 and 2 raised purely questions of fact and is
incompetent and were struck out while grounds 3 and 4 were sustained. On
further appeal to the Supreme Court, it was held that only ground 3 of the
appeal raises the issues of customary law relating to the borrowing of land.
In the second case of Pam V. Gwom (Supra), the six grounds of appeal filed
before the Court of Appeal which the Court ruled were incompetent having
regard to the provision of s. 247(1) of the 1979 Constitution (which is in pari
material with s. 282(1) of the 1979 Constitution were as follows)
1. The Judgment of the Customary Court of Appeal, Jos is against the
weight of evidence.
2. The learned Justices of the Customary Court of Appeal, Jos
misdirected itself and resolved the appeal on the basis of loan.
Particulars of error
(a) Misdirected, the claim before the trial court was cantered on
exchange of land between the parents of the plaintiff and
defendant and not loan per se as canvassed and upheld by the
Customary Court of Appeal, Jos.
(b) The contradictions of the basis of loan the court used in allowing
the appeal did not affect the issue of exchange of the land in
dispute which the court failed to direct itself on’
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3. The learned Justices of the Customary Court of Appeal, Jos erred in
law when it assumed that the land in dispute was either given out on
loan or gift and this required the presence of witnesses.
Particulars of error
(a) The decision of the court was solely based on the presumption
that it is a general custom that is applicable.
4. The learned Justice of the Customary Court of Appeal, Jos erred
in law when it held that under Berom native law and custom one
cannot bury his dead on another mans land.
Particular of Error
(a) It

was

an

error

for

the

court

to

hold

that

the

plaintiff/respondent admitted such custom and thus required
no proof.
(b) There was no unqualified admission of allege Native law and
custom by the plaintiff/respondent at the trial court.
(c) Native law and custom is an issue of fact that requires proof
by the person alleging it.
(d) The judges of the trial court are presumed to know the
custom and thus when they gave judgment against the
defendant it means that they did not accept such alleged
custom.
5. The learned Justice of the Customary Court of Appeal, Jos erred in
law when it failed to take cognizance of the fact it was dealing with
the decision of an Area Court.
Particulars
The election and usage of the word loan showed that the court did not
go beyond what appeared on the fact of the claim as enjoined by the
Supreme Court in the case of Musa Iyayi vs. Sule Eyibebe (1987) 3
NWLR (pt 61) page 523 at 525.
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6. (Additional ground of Appeal); The hearing, proceeding and
judgment of the Customary Court of Appeal, Jos in appeal
No.CCA/168A/88 over the judgment of Grade 1 Area, Foron in suit
No. CV/59/88 is a nullity, because the appeal court was not properly
constituted in accordance with the law and thus lack (see) jurisdiction.
On further appeal to the Supreme Court, only Ground 4 of the appeal was
upheld since it raised the question of Berom Customary law relating to the
burial of one’s dead on a parcel of land belonging to another. See also the case
of Customary Court of Appeal, Edo State V. Chief Engr Aguele & 2 Ors
(2006) 12 NWLR (pt.995) 545, where it was held that an appeal is competent
before the CCA if it raised questions of customary law.
5. The predicament
It is apparent that limiting the issues of customary laws to be discerned only
from the examination of the nature or contents of the grounds of appeal and not
from the subject matter, which prompted the appeal have tended to occasion
some hardships to the litigants who approach the Customary Court of Appeal to
present their cases.
In the above celebrated cases, the apex court sustained only one of their several
grounds of appeal. The aftermath of the decisions is the partial loss of the
opportunity by the appellants to ventilate all their grudges against the lower
court.
The simple reasons for partial shutting of the “gates” against the litigants in the
cases discussed above were occasioned by the defect in the couching or drawing
of their grounds of appeal which failed to disclose the nature of the error of
customary law, notwithstanding that those cases emanated from native or
customary courts. See Hirnor V. Yongo (2003) 4 SCNJ 308, 327.
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It is submitted that the interpretation of of s.282 (1) of CFRN as expounded in
the cases of Golok/Diyalpwam and Gwom/Pam are quite distressing
considering the number of successful objections to the jurisdiction of CCA by
counsel albeit that no single appeal can be heard partly at the CCA and the other
part perhaps at the High Court.
Procedure of this kind

was discouraged by the Supreme Court in Tukur V.

Gongola State (1989) 4 NWLR (pt.117) 517 where it was held that, it was
improper to approach a Court that is competent to determine only some of the
issues.
Experience has shown that the major victim in this regard is the omnibus or
general grounds of appeal which most appellants file pending their receipt of the
records of proceedings of the lower court. This is a well known practice done to
meet up with the statutory grace period allowed for the appeal. Regrettably,
once the omnibus ground or any other grounds of appeal, which accompanied
the Notice of Appeal is defective, then there is no valid appeal. If the notice is
invalid, then by extension the additional grounds of appeal are also incurably
bad. You cannot place something on nothing and expect it to stay. See Mc Foy
V. U.A.C. (1961) 3 WLR (PC) 1405, 1409.
The end result are that many of the appeals that go to the CCA or to the Court of
Appeal from the CCA are often thrown out not withstanding that the cause of
action which prompted those cases at the trial native courts related squarely to
customary law issues.
Often times an appeal from the Area or Customary court may complain about
the applicable customary law in some grounds of the appeal while some other
grounds will complain of procedure, weight of evidence or other ancillary
matters, yet going by the case laws, the CCA can only entertain those grounds
of appeal complaining about breach of the relevant customary law. Issues of
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bias and even fair hearing were regarded as common law concepts outside the
jurisdiction of the CCA.
6. The need for Reforms
There is no community in Nigeria which has no customs. The significance of
customs in the life of a community cannot be over emphasised. Besides, the
English legal system which we have actively embraced evolved from the
common customs of the English people in England.
If the laudable objectives that heralded the establishment of the CCA three
decades ago are to be fully appreciated, it becomes apparent that positive efforts
be put in place towards realising them. It is time to find the solutions by way of
virile reforms.
(a) We have noted elsewhere in this paper that the Supreme Court had held that
an omnibus ground of appeal deals with only facts and has no connection with
customary law and thus not within the jurisdiction of the CCA. Consequently, a
ground such as “judgment is against the weight of evidence” , is incompetent
before the CCA. The question is whether traditional evidence of proof of title to
land under customary law cannot be raised on an appeal in an omnibus ground
such as “judgment is against the weight of customary evidence”. It is submitted
that the evidence referred to is the traditional evidence under the custom of the
parties and therefore ought to qualify as a competent ground of appeal before
the CCA.
The former CJN, Hon Justice Mohammed Bello commented on this issue in
1994 at the NJI lectures for Judges and Kadis held in Sokoto to the effect that:
When a judgment of a customary court is said to be against the weight of
evidence, all that it is querying is the weight of evidence of custom adduced in
support of the customary law claim set out to be proved.
Okpoemonye (1999) NWLR (pt.588) 521.

See Ohai V.
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(b) It is the belief that, time has come to get the priorities right and to “give back
to Caesar the things that belong to Caesar”. Taking this into account, it is now
vehemently argued that all matters that pertain to the traditional stools or
institutions (chiefs/Obas/Obis etc); particularly as it relates to their selection,
succession, removal or otherwise are purely issues that have to do with solely
customs and culture of the people and therefore are properly questions of
customary law which should be placed before the Customary Courts of Appeal
for adjudication and not otherwise.
It is heart warming that the National Assembly saw the wisdom in this direction
by its recent enactment of the “Customary Court of Appeal of the Federal
Capital Territory, Abuja (Additional Jurisdiction) Act 2009”. By this
remarkable legislation, the CCA of the FCT, Abuja was conferred with the
original jurisdiction on disputes relating to chieftaincy matters in the FCT in
addition to those spelt out under section 267 of the Constitution. The Additional
Jurisdiction Act provides as follows, s.267:
1(a) Exercise appellate and supervisory jurisdiction in proceedings where the
subject matter of the claim is on or relates to customary law.
(a) Have exclusive original jurisdiction to hear and determine
disputes relating to chieftaincy matters.
Some critics have faulted this development on the basis that s.267 CFRN only
created the Customary Court of Appeal of the FCT, Abuja as an appellate and
not a first instance Court. Nevertheless, it is hoped that sooner or later the
various States’ Houses of Assembly will take a queue from the National
Assembly by replicating the law in their various States. The power to do so is
provided under s.283 (2) of the CFRN which is to the effect that: “For the
purpose of this section, a Customary Court of Appeal of a State shall

The Jurisdiction Of The Customary Court Of Appeal

74

exercise such jurisdiction and decide such questions as may be prescribed
by the House of Assembly of the State for which it is established.”
My suggestion is that the High Courts should cede the Chieftaincy matters to
the Upper Area Courts presided by judges with not less than 10 years post call
from where the appeal will lie naturally to the CCA.
(c) Another area of reform is to amend the Constitution. As already noticed,
since s.267 and s.282 (1) visibly “impede” the flow of appeals from
Area/Customary courts to the Customary Courts of Appeal, in order to prevent
these situations and to give CCA its needed jurisdiction to hear appeals on any
ground arising from claims which subject matter is clearly customary law, it has
been suggested that the relevant sections of the Constitution be amended.
Those sections in view are s.245 (1) and (2) (b), s.267 and s.282 (1). If this is
done s. 282(1) as it relates to the CCA of States should read as follows: “The
Customary Court of Appeal of a State shall. In addition to such other
jurisdiction as may be conferred upon it by a Law of State House of
Assembly, exercise appellate and supervisory jurisdiction in Civil
proceedings where the subject matter of claim relates to Customary law.”
(d) In CCA V. Chief Engr Aguele (supra), the Court of Appeal held per AbbaAji, J. On the scope the jurisdiction of the CCA as follows:
Let say here that the position as it is now is rather sad. Sad in the sense
that Customary Court of Appeal while exercising its appellate jurisdiction
is precluded from looking at incidental issues that may arise in the exercise
of its constitutional jurisdiction, simply because these incidental issues do
not raise questions of customary law to which the court exercise its
appellate jurisdiction just as in the instant case where the questions raised
relate to fair hearing and service of process.
I believe even in Customary law there is fair hearing. There is therefore the
need to develop the law in this respect by allowing Customary Court of
Appeal to hear such incidental matters with the leave of the Customary
Court of Appeal.
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This decision of the Court of Appeal is in tune with the view expressed by
Justice Kanyeihamba of the Supreme Court of Uganda in his paper titled
“Criminal Law Administration, Historical and Constitutional Constraints” at
the 2000 Commonwealth Magistrates and Judges Conference held in Scotland
as follows:The non recognition of some finer points of African Customary
law was based partly on ignorance and partly on the incidents of
imperialism and colonialism . . .
(e) We need to remind ourselves that customary law is at home with most of the
common law doctrines. The Customary Court of Appeal of Nasarawa State
have held in a number of appeals that legal concepts and maxims expressed in
Latin or English languages have their equivalence in native customs
recognisable as forming part of customary law.

and are

When for example “res

judicata” which means “already judged” is translated into Egbura language, it is
“ailekaji oku”. See Ahmadu Onyilofye V. Eseno Egbita, CCA/NS/19m/2012,
(unreported decision of CCA Nasarawa State decided on 20/02/2013).
The res judicata is a basic litigation doctrine of the court system, which seeks to
enforce the rule of law that a plaintiff can only sue a defendant once for each
case. It is also to be understood as a process which restrains either party from
‘moving the clock back’ or to have a“ second bite at the apple” in the course of
litigation. If a case is already decided the only option for the aggrieved party is
to appeal and not to file a fresh action.
Certainly, this concept or principle encompassed in the doctrine of res judicata,
is a general customs of all known communities in this country. No custom will
accept or tolerate a plaintiff suing twice on a claim previously adjudicated by a
competent authority. Consequently, a ground of appeal relating to a complain
that the issues involved have earlier been settled or decided will definitely
qualify as a good ground for the competency of the CCA.
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A prospective appellant who desires to query a judgment of a trial court on the
basis of a res judicata could for example couch the ground thus, “the judgement
of the trial court is caught in the web of ailekaji oku (res judicata), contrary to
the Egbura native law and custom”. (Note: the translation of the foreign term
should be in the language of any of the parties in the appeal).
The above procedure has been extended by the Court effectively to issues
dealing with bias, fair hearing, jurisdiction and some ancillary matters.

It is

hoped that the adoption of this process will go a long way to solving the
jurisdictional bottle necks of the Customary Courts of Appeal.
Finally, as it is often said, anything worth doing at all, it is worth doing well. It
is pertinent for appellants’ counsel to skilfully draw up competent grounds of
appeal to meet appropriate grievances within the purview of either s.267 or s.
282 (1) of the 1999 CFRN respectively in order to accommodate the Customary
Court of Appeal.
.
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APPARENT CONFLICTS BETWEEN THE CONCEPT OF
FEDERALISM AND ANTI-CORRUPTION STATUTES IN NIGERIA:
THE DECISIVE IMPACT OF THE CASE OF AG ONDO STATE V.AG
FEDERATION*1.
BY
HON.JUSTICE E.N. NNAMANI, (PH.D; MIIA) JUDGE, CUSTOMARY
COURT OF APPEAL, ENUGU STATE (FORMER DEAN, FACULTY OF
LAW, EBONYI STATE UNIVERSITY, ABAKALIKI, NIGERIA)

INTRODUCTION
Federalism is a constitutional concept under which governmental powers,
especially the legislative type, are shared between different tiers of government.
It operates in a federal type of state whereof there is a central government
known as “the Federal Government” and other governments, which could be
called “Regional or State”, or “Local” government as the case may be. Federal
structures beget federal constitutions, which are usually written and rigid, and
they are so made in order to guard against abuses of powers constitutionally
granted.
In the words of the doyen of federalism, Professor K.C Wheare, federalism is a
constitutional arrangement, which divides law-making powers and functions
between two levels of government. It is a constitutional form brought about by
circumstances where people are prepared to give up certain limited powers and
wish to retain other limited powers, both sets of powers to be exercised by coordinate authorities. To Wheare, the principles of federalism consist of, (a) the
division of powers among levels of government; (b) written constitution
showing this division; (c) coordinate supremacy of the two levels of
government with regards to their respective functions and; (d) the existence of
an arbiter outside the levels of government (Supreme or Constitutional Court)
whose job is to settle jurisdictional disputes. In this paper, our purpose is to
discuss the unitary character of the various anti-corruption statutes in Nigeria,
most, (if not all) of which are federally enacted, viz-a-viz the essential
principles of federalism which they seem to violate. Consequently, we shall be
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able to answer the question as to whether or not they are truly violated, given
the country’s peculiar type of federalism1.

ANY STANDARD FORM OF FEDERALISM?
In concise terms, Wheare canvases the point thus: “I have put forward
uncompromisingly, a criterion of federal government, implying the delimited
and coordinate division of governmental functions and I have implied that to the
extent to which any system of government does not conform to this criterion, it
has no claim to call itself federal”2.Although Wheare’s approach appears too
strict, stereotyped, and rigid and thus has been criticized for so being, it is good
for being the major criterion for determining what a federal structure is.
In other words, it is not in doubt that there is no one watertight and
uncompromisable definition of federalism perse. In fact, one of the fallouts in
the Supreme Court of Nigeria’s judgment in Olafisoye v. FRN3 was to put the
definition of federalism as what the constitution writers say it means; that there
is no exact meaning of the concept because of divers’ views and circumstances.
Wheare’s definition however reflects clearly in the Constitutions of USA and
Canada. They are federations formed by Independent States, which at a time,
voluntarily agreed to surrender their respective sovereignties to a new central
government. Nigeria is a difference. The peculiarity of the Nigerian situation is
as highlighted by the Drafting Committee on the Review of the Nigerian
Constitution of 1951. It had reported and commented inter alia, as follows:
The federal governments of USA, Canada and Australia have been built on the
basis of separate States surrendering to a federal arrangement some of their
powers for the benefit of all. The reverse process on which we are engaged…
that of the creation of a federal government by devolution…is a political

* By Hon.Justice E.N. Nnamani,, (Ph.D; MIIA) Judge, Customary Court of Appeal, Enugu State (Former Dean,
1
Faculty of Law, Ebonyi State University, Abakaliki, Nigeria) A.G. Ondo State v. A.G. Federation (2002) 9NWLR
(pt.109) 263.
2

Wheare, K.C, quoted in Parrick Reinsom (ed) Studies in Federal Planning (London, 1 Macmillan;
1943).p34

3

(2004) 4 NWLR, (pt 864) 580.
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experiment for which …. there is no precedent to guide us and we are very
conscious of the dangers inherent in such an experiment4.
From the foregoing contrasting scenarios, it is clear that federal constitutions
may evolve vide the voluntary giving up of sovereignties by already existing
states to another new creature, named central or federal government, or by an
existing state deliberately subdividing itself, vide the process of devolutions, to
other smaller states vested with some limited but well defined and exclusive
powers. When so devolved, we have a kind of federalism. The former instance
is illustrated by USA, Canada and Australia. The later instance is epitomized by
Nigeria. As a result of that form of federalism in Nigeria, the country has
metamorphosed from three regions in 1960 to thirty-six states by 1996.
The Nigerian peculiar experiment belies the literary meaning ascribed to the
term federalism, to wit, that it is “a league or compact between two or more
states to become united under one central government.” It is rather in
tandem with the broader and more balanced approach adopted by Nwabueze,
which in turn, does not derogate so much from the pristine classical definition
of Wheare. According to Nwabueze:
Federalism is an arrangement whereby powers of government within a nation
or country are divided between a national country–wide government and a
number of regionalized governments in such a way that each exists as an entity
separately and independently of the others and operates directly on the persons
and property within its territorial area, possessing a will of its own and
apparatus for conducting its affairs sometimes on matters exclusive to it5.

THE PECULIAR FEATURES OF NIGERIAN FEDERALISM
The peculiarity of the Nigerian type of federalism lies in the historical fact that
it is a situation where a unitary state chose to transform itself to a federal
structure. The metamorphosis started in 1954 when the then colonial
government adopted the radical idea of three regions for the country. In 1963, a
4

The said committee’s Report is reproduced in Nwabueze, B.O. The Presidential Constitution of Nigeria
(London, C. Hurst & Co., 1982) p 49.
5

Nwabueze, B.O, Federalism in Nigeria Under the Presidential Constitution of 1979 (London, Sweet and
Maxwell) p 1.
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Midwestern Region was carved out of one of the original three, ie, the Western
Region. In 1967, the events of the then war between the Federal Government
and one of the regions (East) culminated in the creation of twelve states out of
the four regions. State creation exercise has been repeated severally ever since
to the point where we are now - thirty six states. And we don’t seem to have
come to the end of the metamorphosis yet.
One of the essential attributes of federalism is that the relevant constitution
distributes legislative powers between the federal and the federating
(constituent) states. The idea is to facilitate unity in diversity. Consequently, “in
all federations, a sense of individuality and separateness flows mainly from the
cultural maters (languages, religions, etc.) and these constitute the principal
reasons for a desire on the part of the units to be organized into a federal and not
a unitary system of government6.
The main purpose of federalism is, in the words of Madison, “to control one
part of the society from invading the rights of another and at the same time
sufficiently control itself from setting up an interest adverse to that of the
whole society”7. The Nigerian Constitution recognizes this essence and
entrenches federalism unequivocally as the country’s governmental structure.
The grund norm leaves nobody guessing or in doubt about this. The word
“federation” is used intermittently in several sections of the Constitution. This
act is a deliberate attempt to highlight at every given chance, the unequivocal
intention of the framers of the constitution8. Even the preamble to the
Constitution starts by proclaiming thus: “We the people of the Federal Republic
of Nigeria…” Section 2(1) provides that “Nigeria shall be a federation
comprising states and a federal capital territory”. This shows that states, as
constituents of the Nigerian federation, are not just mere administrative outposts
but constitutionally recognized autonomous segments with the capacity to
establish and run their individual governments. However, unlike in other
typical federal states where there is a separate constitution for the federal
government and the constituent states, Nigeria has a single constitution for the
entire federation.
6

Awa, E.O. Issues In Federalism (Benin city, Ethiope Publishing Corp; 1976) p 109

7

Quoted in T. Mason, Free Government In The Making (New York, Oxford University Press, 1965)p 172

8

See, Odike, E.A, “Nigeria’s federalism: Myth or Reality” in (2006) ABBJ, vol.1. p 83 at 85
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The more important aspect of federalism relevant to us now is the division of
power between the different tiers of government, which every federal system
practices. In the Nigerian situation, the 1999 Constitution provides that the
Federal Government, through the National Assembly, has power to make law
on matters specified in the exclusive legislative list set out in part I of the
second schedule to the constitution9. This list is exclusive to the federal
parliament because the Constitution explicitly states so in section 4 (3).
The same Constitution provides for the concurrent legislative list. The list is as
set out in part 2 of the second schedule to the Constitution10. However, if a State
House of Assembly enacts any law, which is inconsistent with any law validly
made by the National Assembly, the law made by the National Assembly shall
prevail and the other law by the state shall, to the extent of the inconsistency, be
void.11
For the states, the House of Assembly of a state has power to make laws for the
state in respect of the following matters: (a) any matter not included in the
exclusive legislative list, set out in part I of the second schedule to the
constitution; (b) any matter included in the concurrent legislative list set out in
the first column of part II of the second schedule to the Constitution to the
extent prescribed in the second column thereto; (c) any other matter with respect
to which it is empowered to make law in accordance with the provisions of the
Constitution 12.
There is also the item 68 in the exclusive list, which deserves further elucidation
on. The item says, “any matter incidental or supplementary to any matter
mentioned elsewhere in this list…” items 1 to 66 are called specific matters
because they deal with specific issues. For instance, item 55 deals with Railway.
This means that the Federal Government alone can legislate on Railway. But
item 68 known as the incidental or supplementary matters clause, must be used
to enable an effective functioning of the specific matters. For instance, the land
used by the Railways comes under the state. The implied power thereof enables
the Federal Government to acquire land for Railway operations. Without these
9

See, the Constitution, FRN, 1999, s. 4 (1)

10

The Constitution (supra)s. 4 (4)

11

The Constitution (supra) s. 4 (5)

12

This is known as the residual list.
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supplementary powers of the Federal Government, it will not be able to acquire
land needed and necessary for rail operations.
A further clarification of the point is found in item 2, in part III termed
“supplementary and interpretation”. It says that incidental and supplementary
matters include (a) offences; (b) the jurisdiction, practice and procedures of
court of law and (c) the acquisition and tenure of land.
In Balewa v. Doherty,13 Lord Delving gave the anticidental condition for the
application of the incidental and supplementary matters. According to him,
“some connection must be shown between the two matters and when shown, it
must be examined to see whether the one matter is sufficiently close to the other
to be incidental to it”.
Consequently, in Akule v. Queen14, banking was in the exclusive list. But the
Federal Government had not made laws providing punishment for banker’s
misappropriation of funds. Akule misappropriated fund and was prosecuted
under the Penal Code of the Northern Region. He argued that he should not
have been prosecuted under the Penal Code, but under a federal law. The Court
held that since the Federal Government had not made any such law, and the
State had, the State law had to operate until such a time that the Federal
Government would come up with punishment for such misappropriation.

THE EFFECTS
FEDERALISM

OF

THE

ANTI-CORRUPTION

ACTS

ON

Upon the enactment of the first anti corruption law, (the ICPC Act, 2000) by
Obasanjo regime, many of the federating States felt aggrieved and threatened.
The idea was that the Federal Government acted ultra vires its legislative
function by enacting an anti-corruption Act, which applied throughout the
country. The Ondo State Government took the bold initiative and proceeded to
the Supreme Court and while there, invoked the Court’s original jurisdiction,
vide an originating summons against the Attorney-General of the Federation
and the Attorney-General of the other 35 Sates, comprising the Federal
Republic of Nigeria, as representatives of the Federal and their States’
13

(1963) I ELR, 949.

14

(1963) I NNLR, 57.
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Governments respectively. The case has been reported as A.G of Ondo v. A.G
of the Federation and 35 others15. The plaintiff had, in the case, applied for the
determination of the following questions, inter alia:
(1)

A determination of the question whether or not the Corrupt Practices
and Other Related Offences Act, 2000, is valid and is a law enacted by
the National Assembly and in force in every state of the Federal
Republic of Nigeria (including Ondo State).

(2)

A determination of the question whether or not the Attorney-General
of the Federation (1st defendant) or any person authorized by him can
lawfully initiate legal proceedings in any court of law in Ondo State in
respect of any criminal offence created by any of the provisions of the
said Corrupt Practices And other Related Offences Act, 2000.

(3)

A declaration that the Corrupt Practices and Other Related Offences
Act, 2000 is not in force in Ondo state.

(4) Declaration that it is not lawful for the Attorney General of the Federation
(1st defendant) or any person authorized by him to initiate legal proceedings in
any court of law in Ondo state in respect of the criminal offences purportedly
created by the provisions of the Corrupt Practices and Other Related Offences
Act, 2000. Some of the parties filed briefs of argument as directed by the Court.
To underscore the sensitiveness of the issues at stake, the apex court, suemoto
invited B.O Nwabueze (SAN), Chief Afe Babalola (SAN), and Olisa Agbakoba
(SAN), as amici curiae and each filed brief of argument. Of course, the greatest
and most prominent legal Practitioner then in Nigeria, Chief Rotimi Williams,
was the counsel for the plaintiff (Ondo State).
From the history and facts of the case, the Court adopted the following issues
for determination:
1.
Whether the Corrupt Practices and Other Related Offences Act 2000, is
law with respect to matter or matters upon which the National Assembly is
empowered to make laws for the peace, order and good government of Nigeria
under the 1999 Constitution of the Federal Republic of Nigeria.
2.
Further, and in the alternative to question (1), whether the National
Assembly has power to make laws for peace, order and good government of the
15

(2002) 9 NWLR (Pt 109) 263; (2002) 27 WRN, 1
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Federal Republic of Nigeria with respect to the criminal offences contained in
the Corrupt Practices and Other Related Offences Act, 2000.
3.
Whether the Attorney-General of the Federation or any person authorized
by the Independent Corrupt Practices And Other Related Offences Commission
can lawfully initiate or authorize the initiation of criminal proceedings in any
court of law in Ondo State in respect of any of the criminal offences created by
any of the provisions of the said Corrupt Practices And Other Related Offence
Act, 2000.
4.
Whether all the powers conferred on the Independent Corrupt Practices
And Other Related Offences Commission or on other functionaries or agencies
of the Federal Government by the Corrupt Practices And Other Related
Offences Act, 2000 are exercisable in Ondo State in relation to the activities of
any person in that state (including any public officer or servant of the
Government of Ondo State).
Dealing strictly and squarely on the hallowed concept of federalism upon which
the country is erected, the apex Court considered and interpreted the provisions
of sections 4 (2); 15 (5) and items 60 (a) 67 and 68 of the 1999 constitution.
They are the provisions that consistently point to the country’s federal structure,
under which the National Assembly has power to make laws for the peace,
order and good government of the Federation or any part thereof with respect to
any matter included in the exclusive legislative list set out in part 1 of the
second schedule to the constitution16.
The Corrupt Practices and Other Related Offences Act, 2000 was said to have
been enacted in furtherance of one of the fundamental objectives and directive
principles of sate policy to wit, “the state shall abolish all corrupt practices and
abuse of power”17.
The exclusive legislative list which the Federal Government has exclusive
power to legislate on contain, inter alia, the following items:(1)“the
establishment and regulation of authorities for the Federation or any part thereof
to promote and enforce the observance of the fundamental objectives and

16

The Constitution, s 4 (2)

17

The Constitution, s 15 (5)
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directive principles, contained in this Constitution”.18 (II) “Any other matter
with respect to which the National Assembly has power to make law in
accordance with the provisions of the Constitution”19. (III) Any matter
incidental or supplementary to any matter mentioned anywhere in the list20.
In the view of Professor Nwabueze which he submitted vide his brief to the
Supreme Court in the case under review, item 60 (a) of the exclusive legislative
list was not sufficient to enable the national Assembly enact the Corrupt
Practices And Other Related Offences Act 2000 and thereby “create offences
outside the power in that behalf conferred upon it in other provisions of the
Constitution or to empower an authority to try, convict and punish persons
for such offences….”21
The Supreme Court, per Katsina Alu, JSC (as he then was, now CJN) declined
to accept those contentions and held that:
The matter upon which the National Assembly seeks to enact a law must be a
matter that is incidental or supplementary to any matter mentioned elsewhere in
this list. Although item 60 (a) does not directly mention corruption or corrupt
practice and abuse of power, it has succeeded in doing so by implication. Let
me explain. The function of ICPC under item 60 (a) is to enforce the observance
of the fundamental objectives and directive principles mentioned in section 15
(5) of the Constitution, that is, the abolition of all corrupt practices and abuse of
power22.
In upholding the constitutionality and validity of the ICPC Act 2000 on the
basis of items 60 (a); 67 and 68 of the Exclusive list, as complementary to
section 15 (5) of the Constitution, Katsina Alu JSC(as he then was) , in
concurring with the lead judgment of Muhammadu Lawal Uwais CJN(as he
then was) on the matter, all agreed and adopted the argument of Afe Babalola to
the effect that “the National Assembly can set up the anti-corruption panel

18

The Constitution, item 60 (a), Exclusive Legislative list, 2 schedule, part1.

nd

19

The Constitution, Exclusive list, ibid, item 67

20

The Constitution; Exclusive list, ibid, item 58.

21

See the Report in (2002) WRN 1at 11-12

22

See the Report pp 124 - 27
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which is an authority envisaged by item 60 on the exclusive legislative list and
create offences on corrupt practices by virtue of item 68 of the exclusive list”23.
The Supreme Court was therefore unanimous in holding that the Federal
Government, vide its National Assembly, had the power, in fact the sole power,
to legislate for establishment and regulation of authorities for the federation or
any part thereof so as to promote and enforce the observance of the nation’s
responsibility to abolish all corrupt practices and abuse of power”; which falls
under the fundamental objectives and directive principles of the state policy in
section 15 (5) of the Constitution.

THE PECULIARITY OF NIGERIAN FEDERATION ILLUSTRATED
It was on the basis of the country’s peculiar type of federalism, anchored on the
Constitution that the landmark final judgment of the Supreme Court was handed
down. The effect of the decision has equally been positive and a reflection of
the point that though federalism has some common denominators, no two
federations are exactly the same. Thus, deviation from strict federal pattern as in
the USA’s Constitution does not mean a breach of federal principles.24
This is so because, as rightly observed by the chief proponent of federalism25
himself, the fact that the USA’s Constitution of 1787 offered the world a
classical model of modern federalism does not mean that it has become a
yardstick by which all federal states and those that claim to be one should be
measured. There is no sanctity attached to a particular pattern of federalism.26
We can thus say that the Nigerian type of federalism permits over centralization
of power at the centre: and that the Supreme Court’s decision, anchored on the
way and manner powers are shared between the federal and state governments,
is a reflection of that norm. After all, it was the grievance and apprehension of
the Ondo State government that its power and influence were bound to be

23

The Report, p 127.

24

Odike, E.A, Nigeria’s Federalism Myth or Reality” in (2006) ABBJ, vol 1, No 1p 83 at 90

25

Wheare.

26

Wheare K.C. Federal Government (London, Oxford University Press, 1963) pp 35 - 36
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eclipsed by the federal Government through the ICPC Act 2000 that
precipitated the suit in the first place.

THE IMPACT OF THE DECISION
In deciding the case the way it did, the Supreme Court has dynamically struck a
balance “between the pure theoretical principles of federalism and pressing
social and legal needs thrown up by the dynamics of the Nigerian union. The
judgment also met the need to have such a law made by the National Assembly
apply in each of the federating states and to public officers in all tiers of
government so as to achieve uniformity and ensure thereby that as the war
against corruption rages in federal departments and organs or in some parts of
the country, no other part of the country would make itself a safe haven for
corrupt people and their practices”27.
That singular decision of the Supreme Court seems therefore to have laid to rest,
all debates and controversies pertaining to the propriety or otherwise of Acts of
the National Assembly applying throughout the federating states and thereby
checking corrupt practices effectively. The implication is that other statutes
enacted by the Federal government, like the EFCC Act, the Money Laundering
(prohibition) Act, the Advanced Fee Frauds Act, the NDLEA Act, the Failed
Banks Act, etc, which apply throughout the country are good, valid,
constitutional and effective, notwithstanding the country’s federal structure.
A similar judicial clarification could have been made by the Court in respect of
the EFCC Act as well as the activities of the commission set up under it, but for
the technical hitches that frustrated the much wanted opportunity as presented
by the case of A.G Abia State v. A.G Federation.28 The 1st and 5th defendants29
in the case had, each, raised preliminary objection and contended that the
Supreme Court lacked the jurisdiction to entertain the suit because the court’s
original jurisdiction could only be invoked if the dispute is between a State

27

Per Chukwuemerie, A.I, “An Appraisal of the Nigerian Corrupt Practices and Other Related Offences Act,
2000, in Journal Of Financial Crimes, (vol 10) No. 3p 275.
28

(2007) 29 NSCQR, 352

29

The A.G. Federation and A.G Bauchi State respectively.
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Government perse and any of the federating states governments or between a
State Government and the Federal Government interse.
The case being essentially between the Abia State Government and the EFCC, a
body corporate with the capacity to sue and being sued in its corporate name,
was not the kind of situation where the Supreme Court’s original jurisdiction
could be invoked and utilized. The Court thus unanimously upheld the objection
and struck out the suit. The effect was non resolution of the plethora of
constitutional issues raised therein. Nevertheless, such matters that border on
federalism and the competence of the Federal Government to make uniform
laws applicable through out the states for the fight against corruption and
financial crimes remain valid as determined by the Supreme Court in the A.G
Ondo State v. A.G Federation already discussed above.
CONCLUSION
From the foregoing elucidations, it can be safely concluded that the decision in
the case of A G Ondo v. AG Federation has finally settled that in certain
instances, the Federal Government, through its laws, can over ride the states in
order to play a big brother role, especially in the fight against corruption and
financial crimes. It is one of the peculiarities of the Nigerian brand of
federalism. Nigeria is not necessarily bound to replicate American system in all
cases!
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A CRITIQUE OF THE PRINCIPLES OF NO CASE SUBMISSION IN
CRIMINAL PROCEDURE
BY
Samuel E. Idhiarhi Esq. (LL.M), ACII
Chief Magistrate, FCT Judiciary
Introduction
Justice is the idea of giving each person his or her own fair due as a matter of
right. The process must imbue in those who have reason to seek justice a sense
of the fairness of the system of laws and procedure. In this system, there is
always chance, however slight, that miscarriages of justice occasionally occur in
all criminal justice systems. This is so because to eliminate the risk entirely
would require the system to allow all guilty defendants to be acquitted.1 The
system has to weigh this delicate balance between the extreme of acquitting
even guilty defendants and causing innocent persons to go through trial or even
be convicted. Thus, the system of criminal laws had developed some safety
valves among them the very ubiquitous practice of a ‘no case to answer’
submission.2
The principle of ‘no case to answer’ submission has a widespread application,
especially in common law jurisdictions. However, while it is a creed universally
appealing, the provinces for its application and indeed the necessity for it as a
model for the protection of the rights of citizens accused of crimes is rooted in
disparate considerations. In this paper we will take a critical look at the
foundation for and grounds upon which a ‘no case’ submission is made and
upheld or rejected. We will explore the relationship of the doctrine to several
other kindred postulates in criminal justice jurisprudence. We hope to end by a

1

Encarta Encyclopaedia Standard Edition 2005.

2

As shall be presently shown in this paper, other terms like prima facie are analogously applied in place of this term.
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proposition of the tolerable circumstances, given the maze of confusion over the
doctrine, that it ought to be adopted.

Background and History
In Nigeria, as in most other jurisdictions, the term ‘no case submission’ is a
coinage from practice rather than one of specific statutory definition. For its
application in Nigeria, the following statutory provisions become relevant.
Section 286 of the Criminal Procedure Act3 (hereafter simply referred to as ‘the
CPA’) provides as follows: “If at the close of the evidence in support of the
charge, it appears to the court that a case is not made out against the
defendant sufficiently to require him to make a defence the court shall, as
to that particular charge, discharge him.”
In section 287(1) of the CPA, the obvert of the situation in the foregoing
provision is provided as follows: “At the close of the evidence in support of
the charge, if it appears to the court that a prima facie case is made out
against the defendant sufficiently to require him to make a defence the
court shall call upon him for his defence.”
The analogous provisions for the Criminal Procedure Code Act4 (hereinafter
simply referred to as ‘the CPC’) are to be found in section 159(1) and section
191(3) and (5). Section 159(1) provides thus:
If upon taking all the evidence referred to in section 158 and
making an examination, if any, of the accused as may be made
in accordance with section 235, the court finds that no case

3

Cap. C41 Laws of the Federation of Nigeria, 2004.

4

Cap. 491 Laws of the Federation of Nigeria (Abuja) 2007 (previously 1990). The CPC is generally applicable in the
states that constitute the former Northern Nigeria but for our purpose, all references to the CPC shall be with
reference to the Act applicable in the Federal Capital Territory of Abuja.
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against the accused has been made out which, if not rebutted,
would warrant his conviction, the court shall discharge him.
Section 191 (3) and (5) of the CPC similarly respectively thus provides:
(3) Notwithstanding the provisions of subsection (2), the court may
after hearing the evidence of the prosecution if it considers that
the evidence against the accused or any of several accused
persons is not sufficient to justify the continuation of the trial,
record a finding of not guilty in respect of such accused without
calling upon him or them to enter upon the defence and such
accused shall there upon be discharged and the court shall then
call upon the remaining accused, if any, to enter upon the
defence.
(5) Notwithstanding the provision of subsection (4), the court may
before calling upon the accused to enter upon the defence, call
upon the prosecutor to sum up his case against any one or more
of the accused against whom it considers that the evidence is not
sufficient to justify the continuation of the trial and after hearing
the summing up, if any, may in its discretion record a finding of
not guilty in respect of any such accused or call upon any of them
to enter upon his or her defence.
From the foregoing, the following observations may be made. Firstly, in the
context used, the submission may be made only after the prosecution has led
evidence, not before. This raises question as to situations where the application
has been made on the filing of the indictment or charge to quash same even
before evidence is led but rather relying on the proof of evidence.5 The second
point is that the ruling may be made by the court on its own motion or upon the
5

Babatunde, L. A Handbook of Criminal Law and Procedure Through Cases (Ikeja: Lawbreed Limited) 2003, p. 53-54.
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submission made by the defence that there is no case to answer.6 Thirdly, none
of the statutory provisions above gave the parameters or the conditions upon
which a ruling or submission may be made.7 Fourthly, under the CPC, a
distinction is drawn between the procedure in the Magistrate Court8 and that in
the High Court,9 a distinction not drawn under the CPA which is of significance
having regard to the consequence of the order that may be made.
As above stated, neither of the foregoing provisions gave a template for the
application of the principle. Recourse has to be made to the procedure for the
time being in force in the High Court of England by virtue of section 363 of the
CPA. In respect of the CPC, section 30 of the High Court Act10 expressly allows
recourse to the practice and procedure for the time being in the High Court of
England in civil causes and matters but in respect of criminal matters, it was
silent on such recourse even where the CPC or any other written law has not
specifically made provision thereon. However, by convention,11 the conditions
for a no case to answer submission applied in the states practising the CPA are
adopted by the states applying the CPC.
The test, variously applied in Nigeria courts,12 was laid by Lord Parker, CJ in
Practice Direction (Submission of No case)13 as follows:

6

Osamor, B. Fundamentals of Criminal Procedure Law in Nigeria (Ojodu: Dee-Sage Nigeria Limited) 2004, p. 319

7

Ibid.

8

Chapter XVI, Summary Trials. See also Shani, B. Notes on Some Aspects of Criminal Procedure in Northern Nigeria
(Zaria: A.B.U. Press Ltd) 1988 p. 106-121.

9

Chapter XVIII, Trials by the High Court. See, however, section 228 of the CPC which provided that except as
otherwise provided in the CPC, the general order of procedure in inquiries and trials before a Magistrate Court or
an Area Court shall, so far as may be, be the same as is provided in Chapter XVIII for trials by the High Court.

10

High Court Act Cap. 510 Laws of the Federation of Nigeria (Abuja) 2007.

11

Osamor, B. op. cit p 319.

12

See: Ajiboye v The State (1995) 8 NWLR (Pt. 414) 408, Ohwovoriole v FRN & Ors. (2003) 2 NWLR (Pt. 803) 176 and Dr.
Olu Onagoruwa v State (1993) 7 NWLR (Pt. 303) 49.

13

(1962) 1 WLR 227.
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A submission that there is no case to answer may properly be made
and upheld: (a) when there has been no evidence to prove an
essential element in the alleged offence; (b) when the evidence
adduced by the prosecution has been so discredited as a result of
cross examination or is so manifestly unreliable that no reasonable
tribunal could safely convict upon it.
Apart from these two situations, a tribunal should not in general be
called upon to reach a decision as to conviction or acquittal until the
whole of the evidence which either side wishes to tender has been
placed before it. If, however, a submission is made that there is no
case to answer, the decision should depend not so much on whether
the adjudicating tribunal (if compelled to do so) would at that stage
convict or acquit but on whether the evidence is such that a
reasonable tribunal might convict. If a reasonable tribunal might
convict on the evidence so far laid before it, there is a case to
answer14.
From the above text, it is clear that the route to a proper application of the
principle is a minefield requiring intellectual vigilance as the margin for error is
colossal. A close analysis is hereunder made for the rationale for the principle,
its numerous dimensions and relationship to other key criminal procedure
norms.
Rationale for the Principle of “No Case to Answer”
Beyond doubt, the common anchor for the application of the concept of ‘no case
to answer’ is the presumption of innocence. In Adeyemi v State,15 it was stated
that the accused, in criminal justice, has a fundamental right of presumption of
See: McColl, M Court Teasers, Practical Solutions Arising in Magistrates’ Courts (West Sussex: Barry Rose (Publishers)
Ltd.) 1978, p. 45 downloaded from www.ncjrs.gov/pdffiles1/Digitization/67053NCJRS.pdf accessed on 10/06/2011.
14

15

(1991) 6 NWLR (Pt. 195) 1. See also Ifejirika v State (1999) 3 NWLR (Pt. 593) 59 and Sasegbon, D., Sasegbon’s Laws of
Nigeria First Edtion Vol. 7 (Part III) (Lagos: DSC Publications) 2005, p. 1339.
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innocence in the Constitution of Nigeria16 and by section 138 of the Evidence
Act,17 the prosecution has the burden to prove the guilt of the accused beyond
reasonable doubt. As it was put by Karibi-Whyte JSC18 there is no onus on the
accused to establish his innocence, and therefore where at the close of the
prosecution’s case, no case has been made out against the accused, asking him
to answer any charge connected with the offence with which he has been
charged, is a reversal of the constitutional presumption of innocence, which
renders all subsequent proceedings a nullity for they were without jurisdiction.19
It is to be noted that with the argument for presumption of innocence always
come ensconced the imputation that because the innocence of the accused is
presumed, the duty on the prosecution is to prove its case beyond reasonable
doubts. This raises the question whether the correlate of the presumption of
innocence, for the purpose of a no case to answer submission, is a duty to prove
the guilt of the accused or for the prosecution to make out a prima facie case?
This question becomes relevant in view of the seemingly incongruent
viewpoints. On the one hand, it was argued that because of the presumption of
innocence, the prosecution is required to prove the accused person’s guilt20
(beyond reasonable doubt) while on the other hand, it has been emphasized that

16

Section 33 (5) 1979 Constitution analogous to section 36 (5) 1999 Constitution of the Federal Republic of Nigeria (as
amended).

17

Cap. E14 LFN 2004. By the Evidence Act, 2011 the appropriate section is section 139.

18

Supra note 15 at p. 39. See also Sasegbon op. cit at p. 1341.

19

See also Bairamian SPJ in Kinnami v Bornu NA (1951) NNLR 40 at 42 where it was stated ‘we wish to remind the
courts of trial that when a person is accused of an offence, he is presumed innocent. That was so in Roman law, it
is so in English law, and it is so, we are advised, in Moslem law too’.

20

For instance the Supreme Court in Tongo & Anor. v COP (2007) LPELR-SC.105/2000 (also reported in(2007) 4SC (Pt.
III) 1) stated thus at page 20: ‘I hold the view that the essence of a submission of no case to answer lies in the
contention that the evidence of the prosecution called in the discharge of the burden of proof placed on them
by law, has failed to establish a prima facie case, in the instant case of willful and malicious damage or establish
the ingredients of the offence against the accused to make it imperative for the court to call upon the accused to
defend himself or answer to the charge or open his defence or enter his defence,’ per Onnonghen JSC.

Principles Of No Case Submission In Criminal Procedure

95

at the stage of ruling on a ‘no case’ the court is not concerned with the question
of ‘proof’ which arises only after evidence has been led on both sides. 21
We believe a better approach to rationalise the application of the principle
should be that the criminal justice system must strike a balance between
ensuring conviction of guilty persons and protecting accused persons from
wrongful conviction. It has been said that an accused is ‘entitled’ to a fair trial.22
The High Court of Western Australia in similar vein commented that the
entitlement is ‘more accurately expressed in negative terms as a right not to be
tried unfairly or as immunity against conviction otherwise than after a fair
trial’.23 This position is less hard line and more logical given the confusion
inherent in relying either on the presumption of innocence (and its implied
reliance on proof) or on the presumed absence or otherwise of a prima facie
case (which cannot be determined without recourse to facts before the court).
The end is for the achievement of the objective of protecting the rights of an
accused from unnecessary trial should the facts not justify same.

Relating ‘No case submission’ to ‘Prima facie case’
Lord Parker in the Practice Direction24 enunciated by him did not anywhere
made any reference to the term ‘prima facie’, a term which is in practice at
times, used as a substitute for the existence or otherwise of a ‘case to answer’
and at other times as merely an adjunct of the principle of a ‘no case to answer’.
Thus on the one hand, it was opined that at the end of the prosecution’s case, if
the defence is of the opinion that the prosecution has failed to establish a prima
21

See FRN v Anache & Ors. (2004) Abj. LR 171 at 177 where it was stated that ‘[A] prima facie case is not the same as
proof which comes later when the court has to find whether the accused is guilty or not’.

22

An Overview of the Present Criminal System in Western Australia
<http://www.lrc.justice.wa.gov.au/2publications/reports/P92-CSJ/consults/4-1crimoverview.pdf> accessed
08/10/2011.

23

Dietrich v State (1992) 109 ALR 385, 387.

24

Supra, note 13.
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facie case or the court of its own volition is satisfied that the prosecution has not
made out a prima facie case, a ruling of no case to answer may be made. On the
other hand, the rationale behind a submission of no case to answer is that a
prima facie is not made out.25 Thus, the prima facie doctrine is both the means
and at other times the end for a ‘no case submission’.
This muddle of ideas is well illustrated from Nigerian judicial decisions. In
Adeyemi v State26 it was held thus:
[W]here the trial judge, on a submission of no case to answer find
that although the prosecution have prima facie not proved the
offence charged but the lesser offence, then he is obliged to rule
that there is a case for the accused person to answer and to proceed
with the trial by asking the accused person to enter into his defence.
In Ikomi v State27 the court stated as follows:
‘Prima facie’ mean ‘on the face of it’. The true meaning of prima
facie has been explained by Hubbard J, In Regina v Coker and
other (1952) 20 NLR 62 where he held that a submission that there
is no case to answer meant that there was no evidence on which the
court could convict even if the court believed the evidence given.
The most exhaustive exposé on the use of the two terms was made by Niki Tobi
JCA in Onagoruwa v State.28 His Lordship first approached the issue from the
point of the necessary standard of proof thus:
Section 287 (1) provides the opposite of the situation in section
286. Section 286 anticipates and really provides for a situation

25

Osamor, B op.cit at 318.

26

(1991) 6 NWLR (Pt. 195) 1 at 29.

27

(1986) 3 NWLR (Pt. 28) 340

28

(1993) 7 NWLR (Pt. 303) 49.
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where the prosecution has not established a prima facie case against
the accused person. In other words, the section deals with a
situation where the evidence led by the prosecution is not sufficient
to call upon the accused to defend himself.29
His Lordship continued:
While the burden of proof in criminal cases is beyond reasonable
doubt, the burden to enable the court to invoke the provision of
section 287 (1) of the CPL of Lagos State is not as high as that.
That burden at the level of invoking the subsection is that of
establishing a prima facie case.30
From the above passages, the Lordship tends to suggest that prima facie is the
standard of proof to find whether or not a no case submission may be upheld.
However, his Lordship also made the following important distinctions between
the two:
The terms, ‘no case submission’ and ‘prima facie’ go together in
the administration of criminal justice. They do not however go
together like Siamese twins. As a matter of law, there is no ‘blood’
relationship between them. They are rather enemies, fighting each
other in opposing directions with a view to devouring

each

other. They are enemies perpetually at war with each other. They
never see eye to eye. They speak two different and distinct
languages in opposition of each other.
As a matter of law and fact, two different persons in the criminal
justice system are involved in
them. While the

calling the court’s attention to

accused person submits to the court that he has

no case to answer, the prosecution makes the contrary submission
29

Ibid at pg. 84.

30

Ibid at 85.
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that a prima facie case is made out

against the accused and that

he should be called upon to make his defence.31
Here the suggestion is that whereas ‘no case submission’ is a weapon of
defence, prima facie case is a weapon of attack. In practice, however, this is a
distinction that hardly applies as the form in which the defence couches an
application is not strait-jacketed.
However, whichever way it is viewed, a common thread running through the
use of both terms is that for a continued trial of the accused to be justified, the
court must be satisfied that it is necessary and not oppressive.
‘No case submission’ vis-à-vis the Burden and standard of proof in
Criminal Cases
In criminal trials, except for the occasions that by law it is shifted,32 the burden
of proof of the guilt of the accused person is on the prosecution.33 This norm is
not affected whether or not a submission of no case to answer is made by the
defence or is so ruled by the court suo motu.
The standard of proof in criminal trials is beyond reasonable doubts. In the
ordinary run of trial, whether or not the prosecution has proved its case beyond
reasonable doubt is a question for resolution at the end of the trial. A distinction
is made between a submission of ‘no case to answer’ usually made after the
evidence for the prosecution and a final submission made at the conclusion of
proceedings in a criminal case.34 As Lord Parker, CJ put it:
For a person to be convicted of a criminal offence, the prosecution
must prove their case beyond reasonable doubt… This degree of

31

Ibid at 80.

32

For instance, facts especially within the knowledge of the accused under section under section 142 of the
Evidence Act.

33

Section 138 (2) of the Evidence Act.

34

See Lord Parker CJ’s Practice Direction.
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proof, is however, not required where a submission of no case has
been made because the Justice at the stage, as a rule, only heard the
prosecution’s case.35
The Honourable Justice Tobi JCA36 illuminated proof beyond reasonable doubt
in relationship with no case submission by an analysis of section 287(1) of the
CPA by contrasting it with prima facie as a standard of proof, where His
Lordship enthused that while the burden of proof in criminal cases is beyond
reasonable doubt, the burden to invoke section 287 (1) is not as high as that.
The burden at that level of invoking the subsection is that of establishing a
prima facie case.
From the above, it is clear that whereas the burden of proof never shifts, even at
the level of considering a no case to answer submission, the standard of proof of
beyond reasonable doubt is inapplicable during the consideration of a no case to
answer submission and the standard applies only after the case of both sides has
been heard. This conclusion appears to be defeated, as will be shown presently,
by the appeal to norms (such as requiring the prosecution to prove an essential
ingredient of the offence) even at the point of considering a ‘no case’
submission.
However, in practice there is no basis for one to assume that the final address
made in a criminal trial anchored on the failure of the prosecution to establish a
case beyond reasonable doubts against the accused cannot be tagged a ‘no case’
submission, especially having regard to the fact that the purport is to show that
the prosecution has failed to establish the culpability of the accused for the
offence alleged. This argument is particularly strong where the consequence of

35

Ibid.

36

Onagoruwa v State (1993) 7 NWLR (Pt. 303) 49.
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a finding of a no case to answer is a discharge on the merit and consequently an
acquittal37 just as when evidence was taken on both sides.
At What Stage may the Submission of ‘No Case’ be Made
From the authorities it appears it is contemplated that a submission of ‘no case’
to answer is properly made if made at the close of the prosecution’s case.38 The
question arises whether this is an invariable rule. Regarding a submission after
the conclusion of full trial, it has been above argued that in fact the final address
of the defence may also pass for a ‘no case’ submission since in intendment
they are basically geared towards the same objective.
However it is not uncommon for the defence to bring an application to quash
the charge(s) before the court even before evidence is led on them. Thus under
the CPA, an application may be brought to quash an information even before
evidence taken, where the court has no jurisdiction or the depositions supporting
the information do not disclose the commission of an offence or the consent
obtained from the High Court for filing the information was given in
circumstances amounting to an abuse of the court’s process or contrary to
section 340(3) of the CPA.39 In Abacha v State40 the Supreme Court held that it
is a right vested on an accused by the law creating filing of information to apply
to quash such indictment. It was further stated that it is for a court to
dispassionately attend and rule on such application and ‘[T]he best way to do
this is to read all the depositions made by the potential witnesses and accused
persons so as to find if there is a prima facie case for the accused to answer’. In
Gaji v. The State41 under the CPC, it was held that the judge who exercises the
37

See sections 301 CPA and sections 191 (3) and (5) CPC; the use of the words “record finding of not guilty” is
significant. See also the case of Emedo & Ors v State (2002) 15 NWLR (Pt. 789) 196.

38

See Ibeziako v COP (1963) 1 All NLR 61 and Atano v Attorney-General, Bendel State (1988) 2 NWLR (Pt. 75) 201.

39

Babatunde, L. op.cit at p. 79. See also Ikomi vs. The State (1986) 3 NWLR (Pt. 28) 340 SC.

40

(2002) 7 SC (Pt. 1) 1 at 12.

41

(1977) NNLR 98 at 112 (also (1975) NSCC 294). See also Shani, B. op. cit p. 127.
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power of granting leave under section 185 (b) of the CPC for a charge to be
preferred against an accused should be satisfied about the presence of evidence,
which it is intended to urge in support of the prosecution.
It is interesting that the basis upon which an indictment or leave or consent to
file a charge may be challenged is the absence of a prima facie case on the proof
of evidence and depositions of potential witnesses. Thus, it is submitted that
whereas ‘no case’ submission is usually and generally applied to the strength of
the case of the prosecution as established by evidence in court, a specie of the
said application may also be made even before evidence is taken.
No Case Submission and the paradox of Weight of the Prosecution’s case.
In all the literature on the use and application of the ‘no case’ submission and its
kindred connotation of lack of prima facie case, an underpinning emphasis has
been that the court in arriving at its decision is not determining the case on
merit,42 and therefore the credibility of the witnesses do not arise at that stage
and, a priori, the court should not concern itself with the weight to be attached
to the evidence of witnesses even if they are accomplices.43 For similar reasons,
courts are adjured to make their rulings short44 and to refrain from making
observations on the facts.45 In précis, at the level of ruling on a ‘no case’
submission, the evidence led by the prosecution is not to be evaluated. Herein
lay the paradox.
Indeed Tobi JCA (as he then was) captured it succinctly when he said:
By... the position of the law, the trial judge is put in a position to
pretend in the course of determining whether the accused has a case
42

However, see note 37 above on sections 301 CPA and sections 191(3) and (5) CPC.

43

See Lord Parker’s Practice Direction; Ekwenugo v Federal Republic of Nigeria (2008) 15 NWLR (Pt. 1111) 630 at 638,
per Akintan JSC.

44

Indeed, Lord Parker advised that tribunals should avoid the use of the word ‘proof’ either way it ruled on a no case
submission but simply say there is a “case to answer” or “no case to answer”.
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Ajiboye v The State (1995) 8NWLR (Pt. 414) 408 at 413.
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to answer. Paradoxically, the same law says that at the stage of a no
case submission, the trial judge should discharge the accused if the
evidence before him is so unreliable that a reasonable tribunal
cannot safely convict. Considering the factual position that
credibility has something in common with reliability, truth and
veracity, I see in this situation some self-contradiction in our
adjectival law.46
The paradox is discernible from the several judicial decisions on submission of
no case to answer. In Lord Parker’s Practice Direction47 it was stated that a no
case submission may be up held where (1) there has been no evidence to prove
an essential element in the alleged offence and (2) the evidence led by the
prosecution has been so discredited as a result of cross-examination or is so
manifestly unreliable that no reasonable tribunal could safely convict on it.
It is apparent that there is a linkage between ‘proof’ and evaluation of evidence.
The standard of proof is a question of law, an abstract norm which (similar to
the existence of certain prerequisites for a given crime) is defined by a legal
rule, whereas evaluation of evidence is a question of fact i.e. in this context it is
a decision of how the evidence in a particular case relates to the norm.48 In Utie
v The State,49 it was pointedly stated that credibility and ascription of weight
are important elements of evaluation of evidence, while in Adekunle v Aremu50
it was stated that the evaluation of evidence involves whether the evidence is
admissible, whether it is credible, whether it is conclusive and whether it is

46

(1993) 7 NWLR (Pt. 303) 49 at 84.

47

(1962) 1 WLR 227. See also Ekwenugo’s case (Supra).
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Diesen, C., Evaluation Beyond Reasonable Doubts: Standard of Proof and of Evidence in Criminal Cases, Stockholm
Institute for Scandinavian Law, 1957-2009 <www.scandinavianlaw.se/pdf/40-7.pdf> accessed 14-06-2011.
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(1980) 1 NCR 69 at 78.
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(1998) 1 NWLR (Pt. 533) 203 at 229.
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more probable than that given by the other party.51 It is our view that
establishing whether the essential elements of an offence are established
requires these and more as presumptions may further arise in favour or against
the accused or the prosecution. Thus the boundary between ‘proof’ and ‘finding
a case is not made out without proof’ is so tenuous that it may appropriately be
described as fallacy of incompatibility.52

‘No Case’ Submission in other Climes
It has earlier been asserted that the doctrine of ‘no case’ to answer is widely
applied, especially in common law jurisdictions. The position in England is well
enunciated in Lord Parker CJ’s Practice Direction.53 However the principle
appears to have been further condensed to the effect that a no case submission
may be upheld if the evidence for the prosecution is insufficient to justify a
conviction or the evidence is so tenuous that it would be unsafe to leave the case
to go to the jury.54 Where there is no counsel to make the submission, the judge
may suo motu make the ruling but if the trial proceeded without such a ruling,
the jury may convict if what was wanting was supplied during the defence.55
Analogous provisions are contained in Rule 98b is of the Rules of Procedure
and Evidence (International Criminal Tribunal for Rwanda) which provides
that “If after the close of the case for the prosecution, the trial chamber
finds that the evidence is insufficient to sustain a conviction on one or more

51

See Okoro v State (1998) 14 NWLR (Pt. 584) 181 at 221 per Kutigi JSC and Alake v State (1992) 9 NWLR (Pt. 265) 260
at 273 per Wali JSC.

52

Ome, E.M and Amam, W. Philosophy and Logic (Enugu: Institute for Developmental Studies, University of Nigeria)
2004 p. 406.
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Op.cit.

54

Lord Hailsham of St. Marylebone (ed.) Halsbury’s Laws of England 4th Edition (London: Butterworths & Co.
(Publishers) Ltd) 1976, p. 167.
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Ibid.
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counts charged in the indictment”,56 on the motion of an accused person filed
within seven days after the close of the prosecution’s case-in-chief, unless the
chamber orders otherwise, or pro prio motu, shall order the entry of judgment of
acquittal in respect of those counts.
In Malaysia,57 the question for determining whether a no case submission is
proper is tied to whether the evidence is sufficient to convict the accused if he
chose to remain silent.
One of the most in-depth judicial literature and jurisprudence on the doctrine of
no case submission is to be found in Australia. In May v O’Sullivan58 it was
held that the question on a ‘no case’ submission is not whether on the evidence
as it stands the defendant ought to be convicted, but rather it is whether on the
evidence as it stands he could lawfully be convicted. The court stated further:
That really is a question of law... After the prosecution has adduced
evidence sufficient to support proof of the issue, the defendant may
or may not call evidence. Whether he does or not the question to be
decided on the evidence before the tribunal is whether on the whole
of the evidence before it, it is satisfied beyond reasonable doubt that
the defendant is guilty. That is a question of fact.
A “low threshold test” on ‘no case’ to answer was evolved in the case of
Doney v The Queen59 as follows:
It follows that, if there is evidence, (even if tenuous or inherently
weak or vague) which can be taken into account by the jury in its
deliberations and that evidence is capable of supporting a verdict of
56

See The Prosecutor v Dominique Ntawukulilyayo, Case Number ICTR-05-82-T, deliverd on 2nd July, 2009
downloaded from unitr.org/…/case%5CEnglish%5CNtawukulilayo%trial%20chamber%20decision% accessed 1406-2011.
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Articles Base: Free Online Articles Directory <www.articlesbase.com/law-articles/short-notes-for-law-studentstaking-malaysian-criminal-procedure-1475610.htm> accessed 14-06-2011.
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(1955) 92 CLR 654 at 658.
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(1990) 17 CLR 207 at 217.
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guilty, the matter must be left to the jury for its decision. Or, to put
the matter in more usual terms, a verdict of not guilty may be
directed only if there is a defect in the evidence such that, taken at
its highest, it will not sustain a verdict of guilt.
The decision in Doney’s case has been described as setting ‘a standard which
is too low and does not provide sufficient basis for reasoned and appropriate
judicial intervention.60 However, in another case,61 it was held that though the
test may be unfavourable to the accused, the main thing to be said about
Doney’s case is the recognition of the primacy of the jury when deciding
questions of fact. It is also one of the few authoritative cases decided by all the
members of the court who sat.
Taking the foregoing together, terms such as ‘insufficient evidence’, ‘ought’
rather than ‘could’, the evidence being ‘tenuous, weak or vague’ or ‘defect in
the evidence’ belies the confusion symptomatic of applying the doctrine of ‘no
case’ to answer. This led a learned commentator62 to ask whether there is then a
‘difference between “a no evidence motion” (not a scintilla...) and an
insufficient evidence motion?’
He queried further:
Does it matter? Whether the basis for the motion is said to be “no
evidence” or “insufficient evidence”, the real question seem to be
this: under what circumstances can defence counsel realistically
(and safely) ask a trial judge to acquit at the close of the crown’s
case, while still reserving the right to lead evidence?”

60

R v Ellis (2008) VSC 406, a decision of the Supreme Court of Victoria.
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R v Vella (2007) VSC 585.
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Allen, M.F. “Something or Nothing: ‘No Evidence in Criminal Trials, R vs. Mackinnon 2002 BCCA 249’” Criminal
Focus, Vol. 1 Issue 8, Victoria, April 2002, pp. 57 – 64 <www.bastionlaw.ca/criminal_focus/issue_8.pdf > accessed
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The writer pontificated further:63
The test for an insufficient evidence motion before a judge sitting
alone is actually the same as that for a directed verdict of acquittal
where there is a jury, and indeed is the same test a preliminary
inquiry court is supposed to apply (R. v Guay 1973 Carswell RC 1
(SC)). What then is the test? Must there be absolutely no evidence
on a given element or is the judge entitled to weigh what evidence
there is to some extent, to see if it passes a legal threshold?
The conventional view, also alluded to by the above commentator,64 appears to
be that a ‘no evidence’ motion will succeed only if there is absolutely no
evidence on an element of the offence, the so called “scintilla rule.” This rule
was expressed in R v Waite65 as follows:
The ‘scintilla rule’ is well settled. Any doubt after United States of
America v Shepherd (1976) 9 NR 215 (S.C.C) was resolved in
SKogman. The evidence need not be direct evidence but may be
indirect evidence from which the crown hopes the trier of facts will
draw an inference of the fact in issue. The preliminary judge is not
required to weigh the evidence beyond asking whether, if believed,
such an inference might be drawn.
It may also be apposite to refer to a decision from the Isle of Man, a British
Dependency, R v Christian66 where the court further illuminated the principle
of ‘no case’ submission by reference to Archbold’s Criminal Pleading
Evidence and Practice 2008 and stated thus:

63

Ibid.
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ibid
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(1991) 111 AR 318 CA cited by Allen, M.F. op. cit.
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Isle of Man Courts Judgments Online <http://www.judgments.im/content/J644.htm> accessed on 17-06-2011.
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In R. v Gaibraith 73 Cr. App. R 12A CA, the earlier authorities
were reviewed and guidance given as to the proper approach:
(1) If there is no evidence that the crime alleged has been
committed by the defendant there is no difficulty – the judge will
stop the case.
(2) The difficulty arises where there is some evidence but it is of a
tenuous character, for example, because of inherent weakness or
vagueness or because it is inconsistent with other evidence. (a)
where the judge concludes that the prosecution’s evidence, taken
at its highest, is such that a jury properly directed could not
properly convict on it, it is his duty on a submission being made,
to stop the case. (b) where however the prosecution’s evidence is
such that its strength or weakness depends on the view to be
taken of a witness’s reliability or other matters which are
generally speaking within the province of the jury and where on
one possible view of the fact there is evidence on which the jury
could properly come to the conclusion that the defendant is
guilty,
then the judge should allow the matter to be tried by the jury’
(per Lord Lane C.J at p. 127). The Lord Chief Justice then
observed that borderline case could be left to the discretion of the
judge.
What may be gleaned from the practise in these other jurisdictions is that the
confusion and challenges inherent in the application of the principle of ‘no case’
to answer is without regard to borders. It is also clear that whether or not a case
has been made out is a question of law to be decided by the judge but where
trial is by jury, it is for the judge to direct the jury appropriately to discharge the
accused.
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Effect of Ruling on No case to Answer
When a submission of ‘no case to answer’ is made by an accused person at the
close of the case for the prosecution, the court may uphold or over-rule the
submission.67 Under section 301 of the CPA the effect of a judgment of
dismissal is dependent on whether it was stated to be on the merit (in which
case it shall operate as an acquittal) or it is stated to be ‘not on merit’ or
‘without prejudice’ (in which case it shall not operate as an acquittal). In other
words, when a court is acting under section 286 CPA, the court is required to
state affirmatively whether the discharge is on the merit or not, or it is without
prejudice.
However, the judicial decisions generally seem to suggest that a discharge
following a no case submission under section 286 CPA tantamount to an
acquittal68 even where the court had stated in its ruling that the discharge of the
accused was not on the merits.69 For this reason, however, it has been held that
where the evidence before a court in respect of the charge supports a lesser
charge only, rather than discharge the accused on the more serious charge, the
court should find that a prima facie case has been made out on the more serious
charge so that it can in its verdict convict for the lesser offence.70
Under the CPC, however, the situation appears to be dependent on whether the
submission of no case was upheld at the High Court or at Magistrate Court. By
section 191 (3) and 191 (5) CPC, in a trial before the High Court, the court is
obliged to record a finding of not guilty if the court considers that the evidence
against the accused is insufficient to justify a continuation of the trial with or
without calling upon the prosecution to sum up its case against the accused. The
67

Osamor, B. op. cit p. 325.
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Mohammed v The State (2007) LPELR-SC. 147/2005 at page 6 relying on the decision in Nwali v Inspector General
of Police (1956) 1 ERNLR 1.
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Osamor, B. op.cit p. 323.
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Adeyemi v State (1991) 6 NWLR (Pt. 195) 1 (also in (1991) LPELR- SC. 38/1989 at page 11).
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use of the words ‘record a finding of not guilty’ purports conclusively that it is a
discharge on the merit.71
On the other hand in a trial at the Magistrate Court, the effect of a discharge on
a successful submission of ‘no case’ to answer by an accused person is a
discharge but not on the merit. The form of the ruling is immaterial because
section 159 (3) and 169 (3) of the CPC both provide that a discharge under
those sections shall not be a bar to further proceedings against the accused in
respect of the same matter.72 However, in the case of Commissioner of Police v
Ebikake73 it was held that despite the provision of section 159 (3) CPC, further
proceedings against the accused in respect of the same subject matter should not
be entertained by a court when it is based on facts which were made available to
the court during the first trial. In such situations, the option for the prosecution
is to appeal against the ruling upholding no case.
In concluding this part, we have to briefly comment on the consequence that
follow a trial court wrongly upholding or rejecting a ‘no case’ submission,74 and
the consequent effect on the case of the accused should he elect to continue to
participate in the proceedings despite a ‘no case’ submission made by him
having been over-ruled.
When the court rightly upholds a no case submission, the accused is discharged
on the merit and therefore acquitted, except as provided in section 159 (3) and
section 169 (3) CPC. Where a court wrongly upholds a ‘no case’ to answer
submission, and the prosecution appeals against the decision, the court of appeal
will order a retrial where the accused person will be required to defend

71

This conclusion is inexorable as the finding of “guilt”, after complying with section 197 CPC is followed by
sentencing in section 198 of the CPC.
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Osamor, B. op.cit p. 326.
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himself.75 However, this is not an invariable rule. In Adeyemi v State76 it was
held that where an accused charged with a more serious offence is discharged of
that offence upon a no case to answer submission when, at the end of the trial,
he could have been convicted of a lesser offence, the discharge, though wrong,
is a discharge on the merit for both the more serious offence and the lesser
offence, and so the matter cannot be remitted for trial on the lesser offence.77
Where the court rightly over-ruled a no case submission, then any subsequent
evidence that is adduced before the court, in the course of the trial, is material to
the case, and whether or not the accused continued to participate in the
proceedings, he may be convicted validly78.
However, where a no case to answer submission was wrongly over-ruled, the
consequence is dependent on whether the accused continued to take part in the
proceedings. If he does, ‘his conviction on evidence subsequently adduced
would be in order.’79 If on the other hand, the accused withdrew from further
participation in the case after his ‘no case’ submission was wrongly over-ruled,
his subsequent conviction based on evidence placed before the court after his
withdrawal will be quashed. This may be contrasted with the provision of
section 162 (3) CPC where in a trial at the Magistrate Court, after a no case
submission may have been over-ruled, the prosecution is still entitled to adduce
further evidence by calling any remaining witnesses before the defence is called
upon to produce its evidence.
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Police v Ossai: In Re Bassey (1962) 1 All NLR 189.
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Conclusion
No doubt the foundation for the application of the principle of ‘no case’ to
answer is rooted in sound jurisprudence. It is well encapsulated in these words
on marble:
The courts have inherent jurisdiction to prevent abuse of their
process. The judicial power, which is conferred on the courts is
intended to be used in deciding genuine cases or controversies. This
power of courts to prevent abuse of process includes the power to
safeguard an accused person from oppression and prejudice such as
would result if he is sent to trial pursuant to an information which
discloses no offence with which he is in any way linked.80
As salutary as the protection of an accused may be, courts are equally duty
bound to give critical examination to evidence adduced before them and ensure
that the innocent are not punished or the guilty set free.81 The whole idea of a
‘no case’ to answer appears titled in favour of the accused, which in our view,
need not be as the course of justice is satisfied if adequate opportunity is given
to the accused to defend himself. To hold otherwise is to lay siege on substantial
justice and give free rein to technical justice. Substantial justice is ‘actual
justice, is justice personified. It is secreted in the elbow of cordial and fair
jurisprudence with a human face and understanding’.82 Technical justice was
described as ‘a caricature of justice’ and courts have been urged to move away
from the terrain of doing technical justice to doing substantial justice.83
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Per Nnamani JSC in Ikomi v State (Supra).
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Onah v State (1985) 3 NWLR (Pt. 12) 236 at 244 per Obaseki JSC.
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One consequence of the operation of the principle of no case to answer is the
delay and expense of criminal proceedings both to the state and the accused.
Indeed these are some of the very reasons why the practice is justified but what
happens where a no case submission was wrongly upheld and the matter had to
be sent back to the lower court for retrial? Indeed, Lord Parker CJ84 was
impelled to clarify the applicable principle because it leads ‘to inevitable delay
and increased expenditure’ when cases had to be sent back to the trial courts for
rehearing.
However, perhaps the worst malaise in the application of the doctrine of ‘no
case’ to answer is the confusion bestriding what constitutes grounds for holding
‘no case’ has been made out without recourse to evaluating the evidence before
the court. In our view, it is totally impossible to draw the border. In this wise,
perhaps what needs to be done is an improvement on the Practice Direction of
Lord Parker CJ, clearly prescribing that the court may have a recourse to the
evidence, and spelling out under what circumstances the matter must go through
full trial.
As it stands now, the principle is in a state of ambivalence. Our opinion is that it
should cease to apply unless in those cases that to proceed will require reliance
on evidence that was legally inadmissible such as hearsay evidence or where a
condition precedent to liability has not been satisfied e.g. defilement under
section 218 of the Criminal Code that requires that prosecution must be within
two months of the commission of the offence, or offences that require prior
sanction under section 140 and section 141 of the CPC.85
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See Parker CJ (supra).

For instance Defamation under sections 391 to 395 of the Penal Code Act which require that they be commenced
by complaint of the aggrieved party or adultery under sections 387 and 389 of the Penal Code Act that requires the
husband or the guardian of the woman to file a complaint before the trial may be commenced.
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INTRODUCTION
The growth of urban population in Nigeria and societal development saw the
increase in demand for residential and commercial accommodation. This
increase is dynamic as the end is not in sight. The more the population the more
the demand for housing. The human need for housing cannot be
overemphasised. It is no wonder, John Maslow in his hierarchy of human needs
placed housing or shelter as one of the fundamental need of a man which cannot
be ignored or wished away. It forms the bedrock of the physiological needs,
which is key. Shelter is, therefore, considered a necessity for human existence.
As important as shelter is, it is ironically beyond the reach of everybody. This is
the reality across the globe. Thus in both advanced economies and
underdeveloped economies, there is always the necessity to rent houses.
The legislative intent has been the dire need to regulate the relationship between
the Landlords and Tenants with a view to protecting one party against undue
oppression by the other. From protecting the tenant against arbitrary increase in
rent and wrongful ejection by the landlord to protecting the landlord from illegal
holding over and damage to the property by the tenant.

11

Alhaji J. A. Odutola Vs Papersack (Nig.) Ltd (2006) NWLR (Pt 1012) Page 470
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This saw the birth of the Rent Control and Recovery of Premises Law in
Nigeria. Every state in Nigeria has its own law on recovery of premises. Some
of these laws include:
1. Rent Control and Recovery of Premises Law. Vol 6, Laws of Cross River
State
2. Recovery of Premises Act. Cap 544. Laws of the Federation of Nigeria
(Abuja) 1990
3. Lagos Tenancy Law 2011.
It is to be noted that it is generally believed that tenancy law was created with
the objective of protecting the interest of the tenant. However, with decision of
the Supreme Court in the Odutola case under review and the application of
same by the courts in regulating landlord and tenant relationships, it would
appear that the tables have turned from the law being primarily protective of the
cause of the tenant to being unduly sympathetic and protective of the landlord
by dispensing with the issuance of Notice to Quit upon default in payment of
rent. This, indeed, is a new era.

Prior to the present dispensation, it was

generally believed that rent control laws have been unfair to landlords and
unduly protective of the tenants. The reason for this legislative bias has been
attributed to the fact that there are many more tenants than there are landlords.
With the decision in the Odutola case, to the effect that once a tenant is in
default in the payment of his rent, he automatically becomes a Tenant at Will
and no Notice to Quit is required, it would appear that a new legal regime has
been enthroned. This is particularly intriguing as it seems inconsistent with the
statutory requirements for the recovery of premises. For instance, Section 15 of
the Rent Control and Recovery of Premises Law, volume 6, Laws of Cross
River State, 2004 provides as follows:
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(1) Where there is no express stipulation as to the notice to be given by
either party to determine the tenancy the following periods of time shall
be given—
(a) in the case of a Tenancy, at Will, or a weekly tenancy, a week’s
notice;
Accordingly, how do we rationalise this judgment? Can it be said that the
judgment has altered the status quo on the requirement of Notice to Quit as a
condition to recovery of possession? As a presiding Magistrate, the present
author has struck out many cases, either for want of Notice or for defective
Notices in accordance with the statutory requirement.
I have always insisted that cases filed without a formal determination of the
tenancy by the service of the requisite Quit Notices other than for a fixed
tenancy or in situations where the parties entered into a formal agreement
dispensing with such notices are defective and must be struck out.
The implication of the decision in the Odutola case appears to be that once a
tenant is in default in payment of his rent, he ipso facto becomes a tenant at Will
and no notice is required to determine the tenancy.
The court has been inundated with such quotations from the Odutola judgment
as that of His Lordship, Onu JSC, where the learned Law Lord stated that;
I am of the firm view that from the moment a year's rent became due
and payable by the respondent but remained unpaid, the yearly
tenancy, if any created by the conduct of the parties thereto came to
an end by effluxion of time and the respondent thereupon became a
tenant at will to the 1st appellant by continuing or remaining in
possession of the property. In other words, the respondent at that
stage is said to be holding over the property and in that capacity,
became a tenant at will… per Onu JSC
The result has been that Landlords have adopted the direct, easy and faster
approach of seeking to eject their tenants by merely waiting for a default even
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of one day, and the tenant is issued with 7 Days Notice of Owners Intention to
recover possession.
The question which inevitably arises is, what is the true import of the authority
of Odutola Vs Papersack? Is it now the law that once a tenant is in default in
payment of his rent, he automatically becomes a tenant at Will and no notice is
required to determine his tenancy? The burden of this paper is the examination
of the above related questions.
FACTS OF THE CASE
The appellants in this case were the plaintiffs in a suit filed at the Lagos High
Court for possession of No 44, Eric Moore Road, Iganmu Industrial Estate in
Lagos State. The 1st appellant, is the original owner of the property. He was the
founder and principal shareholder of the 2nd appellant. The 2nd appellant is the
assignee of the unexpired term and interest in the property with effect from 13th
December, 1991. The 1st appellant is the Managing Director of the 2nd
appellant. The case of the appellants is that No 44, Eric Moore Road, Iganmu
Industrial Estate in Lagos State was rented out to Thoresen and Co. (Nig.) Ltd.
and not Papersack Nigeria Limited. Although the tenancy expired in 1980,
respondent still occuppied the property. They paid rent to the 1st appellant,
though not regularly. The parties attempted to formalise their relationship by
drawing up a tenancy agreement, they could not execute the agreement but
continued in the relationship. The 1st appellant issued receipts for payments
made

by

the

respondent.

Following the failure of the respondent to continue to pay their rent, the
appellants filed this action claiming possession, outstanding rent and mesne
profit. The respondent made a counter-claim. The learned trial Judge gave
judgment to the appellants with an order for the Respondents to give up
possession of the premises forthwith and to pay Mesne Profit including the sum
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of N2,975,143.23 (Two million, nine hundred and seventy-five thousand, one
hundred and forty-three naira, twenty-three kobo) with interest at the rate of 21
% per annum being the amount owed by the defendant for the use and
occupation of the plaintiffs warehouse and office premises at No. 44 Eric Moore
Road,

Iganmu

Industrial

Estate,

Lagos

State.

On appeal to the Court of Appeal, the judgment of the High Court was set aside
including the order for the payment of mesne profit and the amount awarded by
the High court for the use and occupation of the building on the ground that, by
collecting rent from the Respondents who occupied their building without
consent and that by collecting the rent periodically from year to year, a yearly
tenancy by conduct had been created between the parties that required the
appellants to have served the Respondents with a valid 6 months Notice to Quit
as required by law.
Dissatisfied, the appellants appealed to the Supreme Court. Briefs were filed
and duly exchanged. The appellants formulated four issues for determination as
follows:
1. Whether the learned Justices of the Court of Appeal were not wrong
when they held that a yearly tenancy agreement existed between the
appellants

and

the

respondent.

2. Whether the learned Justices of the lower court were not wrong when
they held that the notices given to the respondent to give up possession of
the

premises

were

not

valid.

3. Whether the learned Justices of the lower court were not wrong when
they held that evidence of issuance of receipt in the name of the 2nd
appellant to the respondent in lieu of the deed of assignment could not by
any means amount to proof of assignment of the property to the 2nd
appellant.
4. Whether the learned Justices of the lower court were not wrong in

118

Dispensing With Notice To Quit

holding that the appellants were not entitled to mesne profit on the ground
that no valid notice to quit was issued when there was a continuous use
and occupation of the premises by the respondent without the payment of
rents."
At the hearing of the appeal, Professor S. A. Adesanya, learned Senior
Advocate of Nigeria, for the appellants, withdrew issue No. 3 and it was
accordingly

struck

out.

The argument for the Appellants was that the Respondents who began
occupying the premises without their consent, occupied same as a mere
trespasser or intruder because no tenancy agreement was entered into between
them. That the money they collected from the Respondents was not rent, but
rather it was money collected for the use and occupation of the premises and
that the fact that the Respondents made such payment from year to year was not
sufficient to confer on them the status of a tenant or a yearly tenant at that. They
argued that this trespasser cum intruder is a tenant at will. It is instructively, the
status of the Respondent that was the major issue for consideration before the
Supreme Court, whether the Respondent is a tenant at Will or yearly tenant.
The Supreme Court in its wisdom reasoned that although the Respondents
began occupying the Appellant’s premises without their consent and
permission, the fact that they collected rent from year to year meant that a
yearly tenancy was envisaged by their conduct. The court further held that the
moment the Respondents ceased to pay the rent, the yearly tenancy which was
being envisaged became aborted and the status of a Trespasser and intruder was
conferred on the Respondents. That being so, the Respondent at best became
tenants at will who did not require a notice to quit but rather a 7 days’ Notice to
Tenant of Owners Intention to Recover Possession.
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Flowing from the above decision is the fact that a tenancy at Will can be created
as soon as a tenant’s rent is due and remains unpaid. Is it the law that a Tenant
At Will does not require a Notice to Quit? From the facts of this case, therefore,
is it the law that in all cases, the moment a tenant’s rent becomes due and
remains unpaid, such a tenant becomes a trespasser and intruder who does not
require a notice to quit but a mere 7 days notice of owners intention to recover
possession?
It is respectfully submitted that from the above decision, it is not the law that a
Tenancy at Will becomes created the moment the rent of a tenant is due and
remains unpaid and that a Tenant at Will does not require a Notice to Quit but
only 7 days Notice of Owners’ Intention.
The forgoing position is validated by the well established legal position prior to
this judgment.
The guiding law relating to Landlord and Tenants is the Rent Control Law of
the different states of Nigeria including the FCT. The law has always been and
still remains that a Tenant at Will is a type of tenancy duly recognised by law
which tenancy must first be terminated by the service of one week notice to
Quit, followed by the 7 days Notice of Owners’ Intention. This is clearly
provided in the tenancy law of the different states of the Federation. For
example, Section 15 of the Rent Control and Recovery of Premises Law, Vol. 6.
Laws of Cross River State 2004, which provides as follows.
(1) Where there is no express stipulation as to the notice to be given by
either party to determine the tenancy the following periods of time shall
be given—
(a) in the case of a tenancy, at will, or a weekly tenancy, a week’s notice;
(b) in the case of a monthly tenancy, a month’s notice;
(c) in the case of a quarterly tenancy, a quarter’s notice;
(d) in the case of a yearly tenancy, half a year’s notice:

Dispensing With Notice To Quit

120

Provided that in the case of a monthly tenancy, where a tenant is in
arrears of rent for
three months after the commencement of this Law, the tenancy shall
determine and the Court
shall on application of the landlord make an order for possession and
arrears of rent.
(2) The nature of a tenancy shall, in the absence of any evidence to the
contrary, be determined by reference to the time when the rent is paid or
demanded.
Our concern is limited to subsection 1(a) and 2. Both sections are very clear and
unambiguous. The legislative intent of sub section 2 is to aid the court in
categorising and compartmentalising the tenancy relationship between the
landlord and his tenant where there was no formal written agreement as in the
instant case and the parties are in disagreement concerning the nature of their
tenancy whether yearly, quarterly, monthly, weekly or even a tenant at will.
Accordingly, resort is to be had to the way in which rent is paid or demanded in
order to properly determine the nature of a tenancy in the absence of an
agreement. The implication of the forgoing is that notice to quit is statutorily
required to validly determine the tenancy of a Tenant at Will.
This position is on all fours with the decision of the Supreme Court in the case
of Pan Asian African Co. Ltd. V. National Insurance Corporation (Nig.) Ltd.
2

,where the court held that:
...the interest of a tenant at will must end or be duly determined by a
written notice to quit. It is only after the determination of the term or
interest held by the tenant, that a written notice of intention of the
landlord to recover possession is required to be served on the persons
actually occupying the premises.

2

. (1982) All NLR 229.
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This decision was followed by the Court of Appeal in the case of Intl. P.S. Ltd.
V. Glover (2002) 7 NWLR (Pt. 765) at P. 136, para E. The court stated thus:
It can be seen from the foregoing that a tenant at will or weekly
tenant has to be served with two statutory notices which are notice to
quit which is a week’s notice and this will be followed by notice to
tenant of the owner’s intention to apply to recover possession as
prescribed in form E.
Again, in the case of Ihenacho and Anor Vs Uzochukwu and Anor (1997)3, the
procedure which ought to be adopted by courts and which has been the law was
succinctly laid out as follows:
A landlord desiring to recover possession of premises let to his tenant
shall firstly; unless the tenancy has already expired, determine the
tenancy by service on the defendant of an appropriate notice to quit.
On the determination of the tenancy, he shall serve the tenant with the
statutory 7 days' notice of his intention to apply to the court to recover
possession of the premises. Thereafter the landlord shall file his
action in court and may only proceed to recover possession of the
premises according to law in terms of the judgment of court in the
action. It must also be stressed that resort to self help by a landlord, in
a bid to recover the premises occupied by his tenant who is in lawful
occupation does not come within the purview of the provisions of the
law. Where a landlord fails or ignores to obtain an appropriate order
of court for possession after due hearing or enters the premises and
takes the same without the said order of court, the landlord has
invaded' and committed an infraction of the rights of the tenant and
renders himself liable in trespass. Per IGUH, J.S.C.(Pp.17-18.
From the above therefore, Notice to Quit is a sine quan non to the valid
determination of tenancy at Will. This being the case, the Odutola case must be
understood and applied from the premise that the tenant in that case could
rightly be regarded as a trespasser, having originally come into the property
without the consent of the landlord.

3

(1997) 2 NWLR (Pt 487) page 257
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WHAT APPROACH OUGHT THE COURTS BEFORE WHOM
TENANCY MATTERS ARE BROUGHT ADOPT IN VIEW OF THE
DECISION IN THE ODUTOLA CASE?
The answer is provided by the Supreme Court in the case of N.E.PA. V. Onah4
wherein the Supreme Court held that the lower courts have the discretion to
choose which decision of the Supreme court they must follow in case of
conflict.
It is the considered view of the present author that the facts of the Odutola case
are peculiar, as such the judgment should only be applied where all the facts to
the very minute details are on all fours and not otherwise. To apply the decision
in all cases where there is default in payment of rent is to make a new Tenancy
Law, which will defeat the Legislative intent of the law regulating Landlord
Tenant Relationship in Nigeria.
In his paper of 25th February, 2013, published by Legallines.blogspots.com and
titled, DOTTING THE I’S AND CROSSING THE T’S IN LANDLORD,
TENANT

RELATIONSHIP:

ODUTOLA

V.

PAPERSACK

NIGERIA

LIMITED IN PERSPECTIVE. Victor Obanya observed as follows:
It is however two statements appearing in two supporting judgments
in ODUTOLA’S case, and the unreserved reliance placed on same by
some lower courts seized with jurisdiction to handle Recovery of
Possession matters that has put the tenant in a very precarious
position in his relationship with the landlord… It has never been the
law that effluxion of time applies to a yearly tenancy (or any other
periodic tenancy for that matter), or that a yearly tenancy
metamorphoses into a tenancy at will by the failure of the tenant to
pay rent. Such principles do not find support in either our Recovery of
Premises laws or the common law.

4

(1997) 1 NWLR (PT. 484) 680, at 689 Para. B.
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It is to be noted that the only time in which a Notice to Quit can be dispensed
with in a tenancy relationship according to law is where the tenancy is for a
fixed period. Notice to quit is not required to bring the tenancy to an end since
the parties know when the tenancy will lapse. Where such a tenant fails to
vacate possession at the end of the term granted, the landlord only needs to
serve him with the seven days notice of owner’s intention to proceed to court to
recover possession. The forgoing point was well articulated in the case of
Tinuola & Ors. V. Okon, 5(1966)2 ANLR 88 at 192 in the following words:
In short then, all that is required in the case under consideration, i.e. a
contractual tenant for a fixed term, is the service, after the
determination of the fixed term and the refusal of the tenant to quit, of
a written notice of the landlord’s intention to recover possession.
Common sense also dictates that this should be the position in as
much as in the case of a fixed term both the landlord and the tenant
are aware of the date of the termination of the contractual agreement.
The tenant is aware of the fixed date on which he is to quit and
deliver up possession, and no further notice to quit is required. If,
however, he refuses to quit at the end of the fixed term, and the
landlord wishes to proceed to recover possession then he must give
the tenant notice of such intention as required by law.
CONCLUSION
In this paper, we have carefully examined the decision of the Supreme Court in
Odutola case and came to the strong conclusion that if the case is applied
bearing in mind its peculiar facts it would lead to intolerable subversion of
legislative intent.
It is irresistible to recall and recommend to all, the insightful admonition of
Hon. Justice Oputa JSC in the case of Okafor Vs Nnaife 6 wherein he warned
that: “the ratio of any case should not be pulled by the hair of the head and
5

(1996) 2 All NLR 88 at 192

6

(1987) 9-10 SCNJ 70.
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made willy nilly to apply to cases where the surrounding circumstances are
different.”
In as much as the outlook of the Odutola case seems to have handed down a
deviation from the original Legislative intent of the rent law, we must insist, for
the reasons articulated above that the application of the principles enunciated
therein, must take account of the peculiar facts of the case. This will help to
avoid embracing the very thing that the law sought to prevent, which was a
wrongful, and often malicious ejection of helpless tenants by shylock landlords.
We must bear in mind that the demand for houses far exceed the supply and in
the simple economics of demand and supply, the price will be high and the
usual expression by most landlords is… ‘if you cannot pay for the house, park
out because there are many people out in the street, looking to have one’.
It must be noted that the critique of the judgment of a court, particularly of the
Supreme Court, cannot invalidate or affect its efficacy. Indeed the decisions of
the court are final and indeed supreme. Nevertheless, it can rightly be advocated
that in the application of the decision by the lower courts, regards must be had
to the peculiar facts of each case in order to avoid miscarriage of justice or
subversion of legislative intent.
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ABSTRACT
The major challenges of intellectual property protection globally are
counterfeiting and piracy, which constitute significant clog on economic growth
especially in developing countries such as Nigeria. The menace to intellectual
property works are carried out by nefarious infringers thus shortchanging right
holders’ incomes. There are various legal provisions set out to checkmate these
activities, such as Copyright Act, Trademark Act, Patent and Design Act,
likewise institutional framework, for instance, Copyright Commission.
Nevertheless, infringement continues to thrive. The paper therefore examines
the effects of infringements of intellectual property rights (IPRs) on the
owners/right-holders in terms of survival and growth of businesses.
Owners/right-holders directly suffer adverse effects of infringements in such
ways as reduction of incomes through low sales, damage of the value of brand,
disincentivness, image and goodwill of the producers, deprivation of the right
holder of royalties. It also reduces investment capacity of the right-holders, for
example, production, increases the cost of combating infringement through
awareness and enforcement. Factors responsible for infringement are mainly
availability of supply of the products, easy access to market, increase
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production and distribution technology, demand for the product by consumers
and the convenience of internet as medium of global networking which
infringers exploit. The paper found that infringement is on increase due to
access to market, availability of internet and high profile gain seekers. It was
recommended that enforcing the existing laws and increase awareness would
reduce infringement of IPR for benefit of right-holders.
Key words: Intellectual Property Rights, Infringement, Owner/RightHolder and Effects
1.1

INTRODUCTION

Protection of intellectual property through patents, trademarks and copyrights is
critical to ensuring that firms pursue innovation, whereas counterfeiting and
piracy erode the returns on innovation and slow economic growth because of
the negative effects on right-holders, consumers and government. Intellectual
property protection is right conferred by statutes on an individual or a corporate
body with respect to the product of his or her intellect, guaranteeing the
exclusive control of the exploitation of his work for a limited period1.
Infringements constitute a significant and growing problem facing intellectual
property worldwide especially in developing countries like Nigeria.
Counterfeiters and pirates target products for which the profit margins are high,
taking into account the risks of detection, the potential penalties, the size of the
markets that could be exploited and the technological and logistical challenges
in producing and distributing the products.
*Ph.D(ABU), BL, Faculty of Law, Ahmadu Bello University, Zaria GSM 08028193635
1

Owoseni, C.T. Recent Developments and Challenges in the Protection of Intellectual Property Rights: New
Developments and Challenges in the Protection of Intellectual Property Rights (IPRs): A Nigerian Perspective,
A paper delivered at International Conference on IP, the Internet, Electronic Commerce and Traditional
th
st
Knowledge, Boyana Government Residence, Sofia, Bulgaria, held between 29 and 31 May, 2001, p.2.
Accessed through www.wipo/ectk/sof/01/2.7
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Recently there has been an alarming expansion of the types of products being
infringed, for example, luxury items such as clothing and designs. Others are
pharmaceutical products, fast food and drink, medical equipment, personal care
like soap, detergent even automotive parts such as brake pad, oil filter and so
on. Today IP related products dominate goods flowing across international
borders. Unfortunately a large percentage of these goods are infringing goods2.
In many parts of the developing world today, lack of enforcement of IPR
remains the rule rather than the exception.

To check the activities of infringers

various laws such as Copyright Act, Trademark Act, Patent and Design Act and
institutional framework like Copyright Commission are put in place.
Despite these legal provisions, infringements of intellectual property rights
(IPRs) continue to thrive. Thus, the right-holders cannot safeguard the quality
and merchantability of the products both locally and internationally.

The

question then is, what are the factors responsible for it and what effects does
this menace have on owner/right-holders?

The objective of this paper,

therefore, is to examine the effects of infringements of intellectual property
rights on the owners/right-holders. The paper would also consider the main
factors responsible for infringement and conclude by providing measures for
reducing the menace of counterfeiters and pirates in IPRs to barest minimum for
advantage of right-holders in Nigeria.
1.2

CONCEPTUAL CLARIFICATION

In an emerging field such as intellectual property, some less familiar concepts
such as ‘intellectual property rights’, ‘infringement’ and right-holders are
explained for better understanding of the paper.

2

Ladan, M.T. (2007) Materials and Cases on Public International Law , Ahmadu Bello University, Zaria Press
Ltd p.810.
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“Intellectual Property Rights” generally refers to the ownership rights over a
creative work. The most common types of intellectual property are trademarks,
patents and copyrights. Intellectual property basically has two main branches
namely, copyright and industrial property.

Copyright deals primarily with

literary, musical, artistic, cinematographic, sound recording and broadcasts as
well as live performances and expressions of folklore3. Industrial property on
the other hand involves patents, trademarks, industrial designs and others.
Patent is an instrument that enables the holder to exclude unauthorized parties
from making, using, offering for sale, selling or importing a protected product
as well as product obtained using a patented process4. Trademarks are used to
distinguish products from competing products and industrial design concerns
the ornamental or aesthetic aspect of an article. Industrial design on other hand,
are primarily those elements incorporated into mass-produced products that aim
to enhance their attractiveness by their appearance5.
“Infringement” includes the use of protected works without permission. Such
use of human intellectual creative activities without prior consent from the right
holder is, counterfeiting and piracy, for example, infringement of copyright,
patent, or trademark6. The consumers unwittingly buy counterfeit or pirated
products thinking that they have purchased genuine items.

Infringements

undermine the ability of right holders to recover their investment costs and/or
otherwise benefit from their innovative or creative work.

3

Section 1(1), Copyright Act, Cap C28, Laws of the Federation of Nigeria, 2004.

4

Section 6(1)(a), Patent Act, Cap P2, Laws of the Federation of Nigeria, 2004.

5

Cornish, W and Llewellyn, D. (2007) Intellectual Property: Patents, Copyright, Trademarks and Allied Rights,
6 edition, Sweet and Maxwell, London, p.567.
th

6

Blakeney, M. (2012) Guidebook on Enforcement of Intellectual property Rights, Queen Mary Intellectual
Property Research Institute, Queen Mary, University of London. p5.
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“Right-holders” is a legal entity or person with exclusive right to a protected
copyright, trademark or patent, and the related rights, that is, producers,
performers, and broadcasters7. The copyright owner has the exclusive right to
use and give others permission to use the work. Further, the copyright owner
can assign (i.e transfer) the rights of ownership in the copyright to a third party,
for example, a creator of a work can donate it to an institution through
assignment of rights. Once assigned, the institution would be the sole owner of
the copyright. Section 10(1)8 provides that “copyrights conferred by sections 2
and 3 of this Act shall vest initially in the author, but the right-holder may
license a portion or all of a protected work through regulatory framework and
controls the use of their exclusive rights, including reproduction and
distribution”. However, certain limitation and exceptions related to the interest
of public policy override these rights, for example, the doctrine of fair use9
describes situations such as teaching, research and access for the visually
impaired. If a protected work such as digital video, audio or electronic research
content is used without permission, the right holder may pursue legal action
against the infringer.
1.3

RIGHTS OF OWNERS/RIGHT HOLDERS

The right-holders’ rights in intellectual property depend solely on the type of
work concerned. There are some rights given to the owners of creative works
such as reproduction and exploitation rights, motion picture and broadcast
rights. Others are translation, adaptation and exhibition rights. The author of

7

Janssen C (2015) Techopedia Right Holder http://www.techopedia.com/definition/24896/right- holder.
nd
Accessed on 2 March, 2015.
8

Copyright Act, Cap C28, LFN 2004

9

Para (a) of Second Schedule of Copyright Act, 1988, Cap. C28, LFN 2004.
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copyright work such as musical or artistic10 enjoys these rights for the period of
lifetime and 70 years after the end of the first year of the death of the author.
Where the work is cinematography films, sound recordings and broadcast, it is
50 years after the first year that they were produced or broadcasted to the
public11. After the aforementioned years, right of the owner of the work ceases
and the work falls into public domain. According to Nigerian Copyright Act12,
copyright owner has both economic and moral rights. These allow the owner
some rights to derive financial reward from the use of his work and preserve the
personal link between him and the work.
1.3.1 Economic Rights
In the modern conception of property, works such as literary, musical, artistic,
cinematograph film, sound recording and broadcast are property and, therefore,
deserve to be protected13. Economically, property means wealth, power, office
and capital, for example, an owner/right-holder of intellectual property has
wealth in his works. The utmost aim of the IP law is to protect the property of
the owner by seeing that his labour is not unjustifiably expropriated or reaped
by people who are not the producers of such labour14.

Thus, intellectual

properties are primarily economic rights and in most cases the right owner can
get pecuniary compensation for breach of his rights. The right owner would
though he will also want to stop anyone else from enjoying these rights and
making money which should lawfully be his. To exploit the subject matter of
the owner’s copyright, patent or trademark without the owner’s authority is an
10

Para.1 First Schedule of the Copyright Act, LFN 2004.

11

Para 2. ibid

12

Section 6(1)(a)(c).

13

Section 1(1)(a)-(f) Copyright Act, Cap C28, Laws of the Federation of Nigeria, 2004.

14

Aboki, Y. (2002) Economic and Cultural Basis for Copyright Protection in Nigeria: In: A Decade of Copyright
st
Law in Nigeria 1 ed. Nigerian Copyright Commission, Abuja p.76.

The Effects Of Infringements Of Intellectual Property Rights

131

infringement and the owner can enforce such right through civil proceedings.
In addition, technical means of copying, for example, photocopier, scanner,
duplicating machines, printers and others have increased pirates activities
considerably.

Infringement, which is the denial of the owner’s right of

economic benefit does not always have to be for commercial purpose. Even
private copying will normally be infringement unless it falls within certain
specific exemptions15, for example, unauthorized recording of concerts
(bootlegging) can be commercially lucrative for the bootlegger, but will cause
loss of sales of the performer’s authorized tapes.
1.3.2 Moral Rights
Generally, intellectual property hinges on economic rights of the author, but,
many copyright systems, including Nigeria recognize the existence of a parallel
species of rights known as moral rights. A moral right was introduced at the
Rome Revision of the Berne Convention for the protection of literary and
artistic works. Most of the countries have recognized for a very long time that
the author of a book or other creative works have rights beyond his purely
economic ones.
There are three aspects of moral rights. Firstly is the right to be identified as an
author (or director of a film) whenever the work is published commercially,
issued to the public in a film or sound recording, or made public in certain
specified ways.

Secondly, the author has the right not to have his work

subjected to derogatory treatment.

This means distortion, mutilation or

anything else prejudicial to his honour or reputation as an author. Thirdly,
moral right is not to have a work falsely attributed to himself as author.
Moral right includes the right to privacy in a copyright film or photograph,
which a person has commissioned for private and domestic purposes, copies,
15

See para 1, Second Schedule of Copyright Act, Cap. C28, LFN 2004.
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may not be issued to the public, and it may not be exhibited or shown in public,
or broadcast or included in a cable programme service16. In France, there is an
almost mystical regard for an author’s moral rights17. In the United Kingdom,
by contrast, Copyright law took little notice of anything beyond the economic
interests of the author until the Copyright Act, 1988 recognized moral rights for
the first time18. In Nigeria, section 12 of the Copyright Act19 provides for moral
right.
1.4

EFFECTS

OF

INFRINGEMENTS

ON

OWNERS/RIGHT-

HOLDERS
Owners/right-holders directly suffer adverse effects of infringements in such
ways as reduction of incomes through low sales, damage of the value of brand,
disincentivness, negative image and goodwill of the right-holders, deprivation
of the right holder of royalties. It also reduces investment capacity of the rightholders. This forms the basis for discussion of this section of the paper.
1.4.1 Reduction of Incomes due to Low Sales
The main goal for most intellectual property creation is to earn a profit. The
presence of a pirated product could have significant implications that make it
difficult, if not impossible, to successfully carry out marketing plans, therefore,
resulting in low sales. Generating profits in IP indicates goods or services are
desired by the consumers at a reasonable price. However, where there is a
reduction of sales volume due to counterfeit and pirated products introduced
into the market it has drastic consequences on the right-holders business. This is
because consumers who purchase counterfeit/pirated products believing same to
16

Cornish, op cit

17

ibid

18

Section 12, Copyright Act, op cit.

19

Cap C28, Laws of the Federation of Nigeria, 2004.
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be genuine would lose confidence, get discouraged and retreat from buying such
product in future. Where the consumers are deceived to buy infringed materials
it translates into a reduction of total demand of the genuine products. The
degree of deceptiveness of the infringing product, and the quality of the
counterfeit/pirated product in comparison to the genuine product also affect the
sale.
Losses resulting from decrease in sales have negative effect on owners because
the firm would be forced to reduce operational output. This reduction may
include laying-off employees, selling equipment or assets and underperforming
business facilities. It should be noted that consistent business losses may force
the organization into bankruptcy. For example, a musician once lamented the
rate of infringement and said “if one moves upstairs to launch an album, on
return to downstairs can meet the infringed copies being sold at lesser price”20.
This type of situation is definitely capable of precluding right holders from
business, he continued.

Underperforming business may require owner to

declare personal bankruptcy, depending on how the firm is organized. Business
bankruptcy may be a long and arduous process, depending on the size of the
company and other aspects relating to business operations, but certainly rightholders are weary of infringement of their products which slows down
economic growth.
1.4.2 Reduction of Investment Opportunities
The relationship between IP regimes and investment suggest that strong IPR
protection provides incentives to invest in the development of new products and
processes. It is often argued that strong IPR protection stimulates incentives to
invest, invent and innovate.
20

The predicted relationship between IPR and
nd

Personal communication with a musician on 22 March 2015.
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investment suggests that high levels of counterfeiting and piracy are likely to
discourage innovation and investment.

Infringement therefore reduces the

investment capacity of the right holders, because of shortchange by the
infringers.

Counterfeiting and piracy can also affect the scope of firm’s

activities, for example, less profit in brand value may drive companies out of
the business, or to reduce their scale of operations.
The effect of counterfeiting and piracy on the economy are undermining of
innovations, financial gain of criminal networks, effect on environment, effect
on employment and foreign direct investment21. Research and development
demand alot of resources both human capital and funds, thus, if the works are
not protected, innovations, development and exploitation of ideas for new
products and processes for economic growth would be weakened. That is, the
motivation to develop new ideas and products will decline especially research
and development of new products which require substantial funding, for
example, pharmaceuticals.
1.4.3 Compulsory Price Adjustments by Right-holders
As counterfeiters and pirates do not incur the developmental costs related to the
creation of new processes and products, they are able to sell products profitably,
at lower prices. This means the presence of counterfeit products creates price
pressures on the right-holders on primary markets forces right holders to adjust
price downwards. In the case of patents, the unauthorized production of a like
product put additional merchandise on the market, which puts downward
pressures on prices. In the case of trademark and copyrights, lower prices for
infringing product on the secondary market (where purchasers know the
products infringe IPRs) tend to put pressure on right-holders to reduce their
21

(2008) International Bar Association Intellectual Property and Entertainment Law Committee: International
Survey on Anti-Counterfeiting and Piracy Report, London, p11.
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prices. This is notably the case in the copyright-intensive industries, where
infringing products usually are largely interchangeable. In this, case, a high
reduction in demand for genuine products might require a significant change of
pricing policy by the right holders. However, under certain conditions, the
infringement of IPR gives right-holders in some sectors the opportunity to
differentiate between consumers with respect to their willingness to pay for the
authentic products. Particularly when consumers with low willingness to pay
decide to buy a cheaper counterfeit good, a rights holder may increases the price
of the genuine product, aiming at customers with higher willingness to pay.
This, in fact may led to an increase in the prices of genuine products
accompanied by a reduction in sales volumes.
1.4.4 Negative Impact on Brand Value and Reputation
Intellectual property theft and commerce in counterfeit and pirated goods are
growing at an alarming pace. Counterfeiting is no longer limited to the petty
items but instead has evolved into a sophisticated black market industry
involving the manufacture and sale of counterfeit versions of an unimaginable
number of products. Reports of counterfeit pharmaceuticals, infant formula,
automobile parts, batteries, and electronic products have potential harm that
could be inflicted on consumers and the brand22. Counterfeiters and pirates are
opportunists motivated by greed and will move whatever products they can
through their illicit chains of distribution. The harm caused by counterfeiting
and piracy cannot be overstated. Every sale made by a counterfeiter is a sale
that a legitimate business will never make. The introduction into the market of
a single counterfeit product has the potential to undermine and irrevocably
damage years of building a business’ goodwill and reputation.

22

Arnold and Porter (2012 ) Intellectual Property Protection and Enforcement Manual: A Practical and Legal
Guide for Protecting Your Intellectual Property Rights. Global Intellectual Property Centre, p.2.
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The presence of counterfeit products may damage the value of the brand and
image of the producers of genuine products over time.

This is because

counterfeiters and pirates often produce substandard item endangering the lives
of those who purchase them, for instance, those consumers who believed they
were buying a genuine article when they in fact buying a fake will be likely to
blame the manufacturer of the genuine product if the fake did not fulfill
expectations, thus creating a loss of goodwill. If consumers never discovered
that they had been deceived they may be reluctant to try another supplier and
encourage other potential buyers to patronize the one they buy from.

These

illicit activities steal market share from legitimate businesses and undermine
innovation with negative implications for economic growth.

This leads to

‘erosion of company name’ or ‘destruction of brand reputation”. Examples of
these cut across numerous sectors, including consumer electronics, information
and computers, electrical equipment, food and drink, luxury goods, sports-wear,
automotive spare parts and car accessories and pharmaceuticals.
1.4.5 Deprivation of the Right Holder of Royalties
Royalties are the proceeds gained by IPR holders for permitting other parties to
exercise such rights. Infringement deprives the right holder of these proceeds.
Moreover, there may be multiple parties who would be affected by lost sales of
genuine products, since royalties are payable for different elements of the
product, where such rights have been licensed and not purchased outright. The
significance of these losses is difficult to quantify as no specific datasets about
this market are readily available.
1.4.6 Increase in the Cost of Combating Infringement
Right holders can incur significant costs related to combating counterfeiting and
piracy, such as modification to product design, special packaging, litigation,
investigations and related research, assistance to governments. Others include
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campaigns for increasing public awareness and “goodwill” costs associated with
settling claims by customers who bought faulty counterfeit products.
Costs are also incurred in raising public awareness of counterfeiting and piracy
issues.

This involves educating the public and lawmakers through

communication campaigns or through other national, international or sectoral
action groups.

It is emphasized that all the costs presented above do not

translate into higher quality for the legitimate goods. The cost of protection
against counterfeiting, if saved, could be used for improving product quality or
making other additional productive and beneficial investments. Indeed, from
the general point of view, these costs can be classified as a pure social loss, as
no agent directly derives any utility from this spending at any point of time.
Protecting products from counterfeiting and piracy can involve substantial
investment in the development of technological product protection. This could
include anti-counterfeiting and product modifications, such as holograms or
watermarks. In addition, substantial resources can be required to develop anticounterfeiting packaging. In the soft drink industry, for example, considerable
sums are invested each year to combat counterfeiting via the development and
use of non-refillable containers, sophisticated packaging and other devices. IP
holders also have costs related to enforcing their rights and providing
compensation for the damage caused by counterfeits and pirates. These costs
are linked to legal actions against counterfeiters, privately funded investigations
working to track down counterfeiting activities, and co-operating with
governments on anti-counterfeit measures, that is, the training of customs
authorities to assist customs officers in their enforcement activity.
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1.4.7 Raise Costs of Technology Acquisition
Developing countries frequently base their economy and scientific research on
the employment of foreign basic technology imported from industrialized
countries. Both areas may be negatively affected by infringement of IPR. The
granting of the respective rights allows the inventor to receive high economic
rents for the use of the invention.

This results counterfeiting and piracy

discourages technology transfer because the royalties are avoided.
The shift of workers to activities that are associated with counterfeiting and
piracy comes at a cost.

The working conditions may be poor since the

operations to be carried out at places hidden from public eyes. The cost to
society of providing patronage through sales to such pirating networks may far
outweigh any apparent gains from additional employment.
Intellectual property regimes affect both domestic and foreign rights holders.
Weak regimes that tolerate counterfeiting and piracy invariably undermine local
innovation. In developing economies, the principal victims of weak regimes are
likely to be innovative small and medium sized enterprises, which are a major
source of new jobs in most economies.
1.4.8 Creates Unfair Competition
This is directed against acts that are contrary to honest practice in industry and
commerce, for instance, reproduction of author’s work without prior permission
or imitation of the trademark without license. The range of activities and
practices, described as unfair competition is very wide. All acts of such a nature
as to create confusion by any means whatever with the establishment, the goods,
or the industry.

Unfair competition law may deal with classical cases of

trademark and trade name infringement. It may supplement protection granted
by other special industrial property laws, insofar as it may provide for remedies
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in cases where none are available under such laws. What is unfair or dishonest
largely depends on the economic realities at a given time and place.
1.4.9 Disincentiveness
The indiscriminate access to infringed products may prevent the right holders
from recovering the cost of publication or creation, the very incentive that is to
be encouraged. Due to proliferation of information on the internet and in other
information resources in Nigeria, the negative effects on right holder continue to
increase.

For example, digital technology and the attendant digital

convergence of information products now mean that different categories of
works and data such as texts, sound, pictures and moving images, which used to
be reproduced independently, can now be compiled in one single medium of
fixation such as CDs, VCDs and DVD23. It has capacity for reproduction and
ease of transmission without loss of quality, which has brought about new
copies identical to the originals stored in CDs or DVDs.
Accessibility of counterfeit or pirated goods also put downward pressure on the
price of the authentic product, causing a further decline in a right-holders’
revenue. Oladipo24 once remarked that “the internet combines the capability of
the mails, the fax, the phone, video, graphics, credit card, archive systems and
more in a single, low cost, world-wide interactive computer network”. This
network brings together the clients, professionals, dealers, brokers, market
quote vendor, banks, government and more in an electronic environment that
knows no sovereign. This is beyond the reach of any single regulator, respects
no geographical boundaries and applies no known law.
23

Oyewunmi, A. (2011) Towards Sustainable Development of Nigeria’s Entertainment Industry in the Digital
Age: Role of Copyright Law and Administration, Nigerian Institute of Advanced Legal Studies Journal of
Intellectual Property (NJIP) Maiden Edition, p10.
24

Oladipo, B. Information Technology and The Law, The Nigerian Perspective Book 2, Legal Digest Publishing,
2003, P.116.
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Additionally, a company’s brand may be damaged when consumers who are
unaware they have purchased a counterfeit good blame the maker of the genuine
product for the poor quality of the product they have brought. Right holders
with small businesses are unlikely to have the financial resources to protect
themselves from intellectual property theft or pursue enforcement actions when
facing losses. Also protecting intellectual property from the start can be timeconsuming, for example, even with recent improvements in the patent review
procedure, new applications take approximately three years to fully process in
Nigeria. The large costs associated with intellectual property infringement may
mean that some firms are forced out of business before the infringement
investigation is completed.
The benefits of innovation for economic growth and development are
increasingly threatened by infringements of IPR worldwide. The problem of
counterfeiting and piracy has far-reaching consequences and requires a farreaching cooperative solution. Nigeria counterfeiting activities and piracy cost
rights-holders several billions of Naira yearly between June 2012 and
December, 2014 the counterfeited and pirated materials worth over N14 billion
was lost to infringers25.
1.5

FACTORS RESPONSIBLE FOR INFRINGEMENTS OF IPRs

Factors responsible for infringement are mainly availability of supply of the
products, easy access to market, increase production and distribution
technology, demand for the product by consumers and the convenience of
internet as medium of global networking which infringers exploit.

25

Sourced cumulatively through Nigerian Copyright Commission website.
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1.5.1 The Convenience of Internet as Medium of Merchantability
The availability of internet has provided counterfeiters and pirates with a new
and powerful means to sell their products via auction sites, stand-alone ecommerce sites and email solicitations. The online environment is attractive to
counterfeiters and pirates for a number of reasons including that the relative
ease of concealing and deceiving consumers their true identity limits the risk of
detection. There is flexibility in use of internet for infringers located anywhere
in the world to establish online merchant sites quickly. Such sites can also be
taken down easily or, if necessary, moved to jurisdictions where IPR
legislations and/or enforcement are weak.
Infringement undermines competitive position, reduces opportunities and profits
for right holders due to the sales of illegal, low-cost imitation. Due to this, trade
secret have been stolen, sales and royalty/licence fees have been diminished and
brand names and product reputation have been damaged26. Losses of copyright
are due to the low cost of digital replication, the convenience of the internet as a
medium of exchange for these products, and market access limitations that may
stimulate demand for infringing products.
There is no provision in the Nigerian Copyright Act or other relevant legislation
instituting a notice and takedown mechanism.

However, International

Intellectual Property Index – an Anatomy of Nigeria’s Intellectual Property
Environment Nigeria of 2014 was scored 9.81 over 30. Thus ranking was 25th
out of 30 countries identified27. This means that rate of piracy is still very high.
There is legal challenge where piracy is committed online because right holders
of such works are unlikely to get succour from Nigerian courts due to
26
27

Peg, O. (2011) United States International Trade Commission (USITC) Report .

( 2014) International Intellectual Property Index under Global Intellectual Property Centre (GIPC) Nigerian
st
Law Intellectual Property Watch 2014. http://www.theglobalipcenter.com/15339/GIPCindex/ Accessed on 1
April, 2015 at 3.40pm
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inadequate or non statutory provision to curb internet infringement. However,
National Communication Commission provides Guidelines for Internet Service
Provider in Part II thus:
Internet Service Providers must ensure that users are informed of any
statements of cybercrime prevention or acceptable internet use
published by the Commission or any other authority, and that failure
to comply with these acceptable use requirements may lead to
criminal prosecution, including with respect to: (a) unlawful access or
fraudulent use of a computer (b) identity theft, impersonation or
unauthorized disclosure of access codes; (c) unlawful interception, or
any form of system interference, (d) violation of intellectual property
rights and (e) any other use for unlawful purposes, including
terrorism, promoting racial, religious or other hatred or any unlawful
sexual purposes28.
The above does not provide for enforcement mechanism for eradicating
counterfeit and piracy in Nigeria rather are mere guidelines. Similarly, the
Nigerian Copyright Commission is handicapped to track down the sources of
digital piracy and is so hampered on effecting enforcement. It should be noted
that the available legal protection in Nigeria for computer software is not
adequate. This inadequacy is accentuated by the intricate and specialised nature
of this aspect of digital technology and the difficulty of identifying
infringements of such digitized copyright materials, coupled with the incredible
speed at which information and data can be electronically transmitted over long
distances. Other related problems include the advances in information storage
and compression technologies, the distribution, re-distribution, transmission or
reproduction of computer generated data within shortest time.
28

Guidelines for the Provision of Internet Service Published by the Nigerian Communications Commission.
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1.5.2 Low Penalties Provided for Infringers
Inadequate sanction on infringers encourage infringement, for example, sections
61 and 62 of the Trademark Act provides “any person who makes a
representation that an unregistered trademark is registered, or that a registered
trademark is registered in respect of goods for which it is not registered, or that
registration confers exclusive right when in fact, it does, not shall be liable on
summary conviction to a fine not exceeding 200 Naira”.

Also section

3(3)(a)(b) of Merchandise Mark Act provision is grossly inadequate punishment
for infringement, for example, if the matter is determined by the High Court the
infringer is liable to 2 years imprisonment or a fine and if before Magistrate
court the infringer is imprisoned for 6 months or a fine of N100.00.
The penalty for infringement is not sufficient to deter the potential offenders.
The only remedy for an owner is civil action in court. There is no provision in
the law for criminal prosecution except in the area of copyright where the owner
can institute a criminal action through the Nigerien Copyright Commission.
Also sections 372 to 380 of the Penal Code create various offences similar to
the Merchandise Marks Act, including counterfeiting a property mark (section
375) making a false mark (section 378) and tampering with property marks
(section 380). Terms of imprisonment range from one to three years or a fine or
both. The punishments prescribed by Penal Code are very mild.
Section 13 of the Merchandise Marks Act states that: “no prosecution of an
offence against an act shall be commenced after the expiration of three years
after the commission of the offence or one year after the first discovery of the
commission of the said offence, whichever time expires first”.

The time

limitation placed on the complainant is indeed a major problem. This is because
there are several of factors that need to be considered prior to filing a complaint.
Therefore, the limitation seems rather impractical and unjustifiable particularly
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criminals would take advantage of this provision and escape the long arm of
law. It is considered that since the proprietor’s rights remain valid as long as
the trademark is renewed, he should not lose his rights to the time limitation of
possible criminal prosecution.
1.5.3 Profitability of the Counterfeit and Pirated products
Another main factor responsible for infringement of intellectual property rights
is profitability of counterfeited product because there is no taxation on it.
Infringers target products where profit margins are high, taking into account the
risk of detection, the potential penalties, the size of the markets that could be
exploited and the technological and logistical challenges in producing and
distributing products. Prices are affected by socio-economic factors, which
differ among economies. If the substandard products are priced at the same
level as genuine items, right holders would not lose much. The infringers may
lower the price of their products so as lure the consumers into buying them.
Counterfeiters and pirates infiltrate distribution channels with products that are
often substandard. Consumers unwittingly purchase these products, thinking
that they are genuine.
1.5.4 Low Detection of Counterfeit and Pirated Products
Detection of counterfeit and pirated items are difficult some times. Penalties for
the offence are too meagre, shortage of genuine product and then courts too
award very low amounts of damages as compensation for infringement.
Counterfeit drugs pose public health hazard, diminishes right-holders’ income,
and reduces the incentive to engage in research and development and
innovation.
Open markets are the incentive to unscrupulous traders of the considerable
business profits which may be made from free-riding on the creative efforts and
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investment of others. This is done by passing off imitations of desired products
at a cost lower than those which are incurred by the producer of genuine
products. Secondly, the consumers demand and the public perception sustains
piracy and counterfeiting as innocuous infractions. Thirdly, the failure of the
public authorities and commercial organizations to communicate to the
consuming people of the dangers for the use of unauthorized products accounts
for infringement.
1.6

CONCLUSION

Counterfeiting and piracy are detrimental to the proper functioning of
competition. Since counterfeit and pirated goods are, by definition, substitutes
in the economic sense for lawfully marketed goods, which they imitate, the
divergences in the cost base for illegal operators will also give rise to
differences in the conditions of competition for the lawful operators.
Counterfeiter and the producers of pirated goods are saved the research and
development costs and the marketing costs of legitimate traders. Their freeriding enables them to capture an increasing share of the market, thereby
producing distortions in the conditions of competition and to diversions of the
natural trade flows of legal goods. The phenomena of counterfeiting and piracy
thus lead to the loss of turnover and market shares by legitimate business who,
additionally, suffers the loss of future sales from the loss of brand image with
their customers. The spread of counterfeit and pirated products leads to a
prejudicial downgrading of the reputation and originality of the genuine
products whole businesses gearing continued spending huge sums with a unit
their publicity to the quality and rarity of their products. This phenomenon also
involves additional transaction costs for businesses (costs of protection
investigations, expert opinions and disputes) and in certain cases may even lead
to tort actions against the de facto right holder of the products marketed by the
counterfeiter or pirate where the proof of good faith is in doubt.
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The paper found that infringement is on increase due to access to market,
availability of internet and high profile gain seekers. There are two principal
challenges in combating counterfeiting and piracy namely, to find ways to
enhance enforcement, and to raise awareness of counterfeiting and piracy
issues. Also there is need to detect and undermine counterfeiting and piracy at
the point where infringement originates. Actions are also required to keep the
internet from becoming a prominent distribution channel for counterfeit and
pirated products. Multilaterally, ways to strengthen the existing framework and
practices could be explored. Strengthening of civil and criminal remedies to
more effectively reduce the harm caused to right holders, expanding border
measures and increasing information disclosure are important. Furthermore, at
the governmental level, cooperation with industry and among various section of
government should be strengthened. Development of effective policies and
practices would benefit from more regular assessment, through peer review and
related examinations. Information base needs to be strengthened. Improved
information would enable more far-reaching analyses to be carried out on the
magnitude and effects of counterfeiting and piracy on economies. In turn, this
would provide governments and other stakeholders with a firmer basis for
developing more informed and effective policies and programmes to combat the
illicit practices.
It is concluded that due to the importance of intellectual property protection, the
country must take urgent legal and policy steps to safeguard the multiple gains
of intellectual property rights for owners.
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A CASE FOR ENHANCED PATIENTS’ WELFARE LEGISLATION IN
NIGERIA
By
Uwakwe Abugu and Arinze Abua
∗

∗∗

1. ABSTRACT
The corpus of the law regulating the rights of the patients and the
duties of medical practitioners and other health care providers in
doctor/patient relationship is essentially common law. In our clime
where even the educated members of the society are not aware or are
lukewarm about their medical rights, it becomes a clear necessity that
such laws should be codified in order to ensure certainty, accessibility
and a sort of enlightenment on the extant medical rights to the
citizenry. Also the average Nigerian patient is an indigent one. Cases
abound where patients are treated and discharged but cannot go
home due to the lack of wherewithal to discharge the burden of the
medical bills. Such patients can only be said to be imprisoned by their
economic woes, accentuated by lack of care and attention of the
government and policy makers. In this piece, the position is taken that
some pragmatic legislative reforms will not only achieve the above
benefits to patients but also further assuage their burden as
“patients” and thus enhance welfare intervention of the state in their
favour.

2. INTRODUCTION
The law and practice of Medical Law and Ethics is still essentially regulated by
common law. This truism is even more relevant to the law that regulate the
rights of patients including the right of access to health facilities, informed
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consent before treatment, confidentiality, accept or reject treatment, emergency
treatment, referral, among others. The effect is that since the greater percentage
of the people, and by extension, patients are not learned in law, most Nigerians
are ignorant of their medical rights. This is irrespective of whether such people
are educated or not.
The proposition here is that the widespread ignorance of medical rights by
Nigerians (both educated and uneducated alike) is, to some extent, encouraged
by lack of a comprehensive legislation that regulates the healthcare delivery
system, particularly, the medical rights of the people. For instance, due to the
fact that obtaining property by false pretence is enacted as section 419 of the
Criminal Code, almost every adult Nigerian is aware that the law prohibited
such act as people perceived to be engaged in such acts are generally referred to
by literates and illiterates alike as “419ers”. In order words, the section of the
law creating the offence has helped in publicizing the prohibition of obtaining
property by false pretence. By the same token, it is hereby canvassed that an Act
of National Assembly or State House of Assembly setting out the Patient’s Bill
of Rights and criminalizing breach of patients’ medical rights may gain
popularity among all and sundry by the very fact of its codification.
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3. PREVIOUS

CODIFICATION

EFFORTS

AT

PROTECTING

PATIENTS RIGHTS
Previous attempts at setting out the rights of patients in a code have not
achieved any level of education for the members of the public nor ensured
proper protection of their rights let alone making welfare provisions in favour of
the patients. This is because such efforts concentrated mainly at codifying the
liabilities of medical practitioners. Such laws include:
3.1

The Declaration of Lisbon, 1981

The Declaration of Lisbon, 1981 is a code of the rights of patients adopted by
the 34th World Medical Assembly, Lisbon, Portugal between September and
October, 1981. The declaration set out the following rights of the patients:
a. The patient has the right to choose his physician freely;
b. The patient has the right to be cared for by a physician who is free to make
clinical and ethical judgments without any outside interference;
c. The patient has the right to accept or to refuse treatment after receiving
adequate information;
d. The patient has the right to expect that his physician will respect the
confidential nature of all his medical and personal details,
e. The patient has the right to die in dignity; and
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f. The patient has the right to receive or to decline spiritual and moral comfort
including the help of a minister of an appropriate religion.
3.2

Medical and Dental Practitioners Act.

The Medical and Dental Practitioners Act1 is the basic legislation for the
regulation of medical practice in Nigeria. It is only tangentially related to the
right or welfare of patients in Nigeria.
Section 1 of the Act sets up the Medical and Dental Council of Nigeria as a
body corporate with perpetual succession and a common seal which may sue or
be sued in its corporate name. The functions of the Council may be summarized
as follows:
1. Regulation of standard of medical education in Nigeria;
2. Registration of medical practitioners and dental surgeons and
establishment and maintenance of the register of medical practitioners
and dental surgeons;
3. Discipline of medical practitioners and dental surgeons;
4. Supervising and controlling the practice of alternative medicine; and
5. Regulation of clinical laboratory in the field of pathology.
From the above, it is clear that even though the right and welfare of the patients
may be indirectly protected by the Act ensuring proper regulation of practice

1

Cap M8, Law of Federation of Nigeria 2004
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and discipline of practitioners, it cannot be said to be a law set out to codify the
rights of the patient, nor to assuage the special welfare needs of the patients.
3.3

CODE OF MEDICAL ETHICS IN NIGERIA.

The other document that makes provision for the rights of patients is the Code
of Medical Ethics in Nigeria.2 This Code governs the practice of medicine in
Nigeria by the medical and dental practitioners. As such it is a code that is
restricted in application, publicity and distribution. Besides, the offences under
the code are not subject to trial or claim in the regular courts but under the
jurisdiction of the Medical and Dental Practitioners Disciplinary Tribunal set up
under section 16 of the Act.3
Thus, while the Declaration of Lisbon, 1981 is only an international appeal by
the World Medical Assembly on the rights of patients to be respected by doctors
in their practice, the Code of Medical Ethics in Nigeria does not meet the biting
and coercive requirement of a patients Bill of Rights. As such there is an urgent
need for a clear-cut legislation at both national and state levels that would set
out the patients’ Bill of Rights. The publicity of the Bill by NGOs, CSOs, public
hearing in the national and state Assemblies, gazetting in Federal and State
gazettes, etc would readily be a source of public education on the existence of

2

This Code was made by the Medical and Dental Council of Nigeria pursuant to its powers
under section 1(2) © of the Medical and Dental practitioners Act, Cap M.8 Laws of
Federation of Nigeria, 2004
3
Medical and Dental Practitioners Act.
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patients right to adequate and competent medical care and the corollary right to
make claims against any medical practitioner that breaches the right.
3.4

The National Health Act, 2014

The new National Health Act signed into law by the president in November,
2014 appears to have made some progress in codifying patients right if signed
into Law. The Act defines a “User” of a health service or facility in terms of a
patient to mean “the person receiving treatment in a health establishment
including receiving blood or blood products or using health services”.4 If the
person is below the age of majority, “user” includes the person’s parents or
guardian or another person authorized by law to act on his behalf. Where the
user is incapable of taking decision, the term includes the person’s spouse or in
the absence of such spouse, the person’s parent, grandparent, adult child or a
person authorized by law to act on his behalf.4
The Act makes the following provisions on the rights of the user:
a. Right of access to any public health establishment for the purpose of
receiving health services,5
b. Right of referral where the health establishment is not capable of providing
the necessary treatment or care;6

4

Section 67 of the Act
Section 17(1) of the Act
6
Section 17(2)
5
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c. Right to receive emergency medical treatment,7
d. Right to receive relevant information pertaining to his state of health and
necessary treatment relating thereto including:
- The user’s health status except in circumstances where there is a
substantial advance evidence that the disclosure of the user’s health
status would be contrary to the best interest of the user;
- The range of diagnostic procedures and treatment options generally
available to the user;
- The benefits, risks, costs and consequences generally associated with
each options; and
- The user’s right to refuse health services and explain the implications
risks and obligations of such refusal8
e. The right to confidentiality of information relating to his or her health status,
treatment or stay in a health establishment9, and
f. Right to lay complaint about the manner in which he or she was treated at a
health establishment and to have the complaint investigated10.

7

Section 20
Section 23
9
Section 26
10
Section 30
8
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Much as it is appreciated that the Act represents a tremendous advancement in
the codification of the right of the patients, it only achieved a list of rights
without a corresponding list of offences and punishment for the breach of these
rights. Thus, apart from the right to receive emergency medical treatment the
breach of which attracts a fine of N100,000 or imprisonment for a period not
exceeding six months, no other penal provision is made in the Act for breach of
patients’ rights. The patients are left to fall back on the general criminal
prohibitions for punishment and general law of tort for claims. Accordingly, the
Act still shrouds the right of patients to medical malpractice claims in the same
maze of common law.
It is strongly advocated that a specific and comprehensive legislation on the
patient’s Bill of Rights is a clear necessity in Nigeria in order to enhance the
knowledge of Nigerians of their Medical Rights and consequent Rights to claim
accordingly against erring Medical Practitioners.
4.0

PROPOSAL FOR WELFARE LEGISLATION FOR PATIENTS.

4.1

Introduction of Patients Compensation Scheme and Liability

Insurance
A common trend established by investigation in this research is that medical
malpractice claim is a costly adventure which is out of the reach of the poor in
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the society.11 Also, the technicality and the battlefield-posture of the parties in
proving and defending cases all too often make litigation unpredictable both in
outcome and time of completion. The high cost of litigation in time and money
is generally attributable to the traditional requirement in proving damage in tort,
which requires that the plaintiff must establish a causal connection between the
act or omission of the defendant with the injury or damage suffered by him.
Giesen succinctly captured the underlying factors behind cost and delay in
medical malpractice litigation in the following words:
Despite praiseworthy efforts in trimming down time
consuming and costly litigation, the essence of the
problem lies of course, in the basic principle of our
traditional damage actions: a successful claim depends
upon proving causation and negligence on the part of
the defendant hospital or physician who are quite
often ‘judgment proof’ forcing the parties into
adversarial positions even where no adversarial
system does exist.12
The effect of the present litigation system, especially in medical malpractice
claims is that the State abandons the citizen who is in need of immediate
attention and help to fend for himself by insisting that he can only be
compensated if he shows that the damage or injury arose out of no fault of his.
But, this is certainly antithetical to the growing demand of welfarist States to
intervene in the suffering of their citizens by the simple reason of citizenship.
11

66.9% of our respondents strongly agreed that poverty is the cause of low level of medical
malpractice claims in Nigeria while another 21.84% simply agreed giving a total of 88.83%.
12
Giesen, Op. Cit. pp 529-530.
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Such welfarist attitude therefore requires a paradigm shift from the fault-related
to loss-related compensation scheme to the effect that once a loss, damage or
injury is proved, compensation attaches without the need to prove that the
doctor, hospital or the health care system is responsible for the loss, damage or
injury as the case may be.
Accordingly, and as has been aptly suggested:
It must become the concern of public policy and law
reform to help those who fall victim to the chain of
events following a medical mishap, by shifting from
cause-related to loss-related compensation and
eliminating the fault element of the present tort (and
delict) system. … What is required in the first place is
the realization that the social waste and unhappiness
caused by all serious personal accidents ought so far
as possible to be made good, and not only in the case
in which someone other than the victim was to
blame.13

Although, a no-fault compensation scheme for victims of healthcare mishap had
been suggested as far back as 1951 by Professor Albert A. Ehrenzueig,14 it was
only until recently that such scheme firmly took root in some developed
countries. The law in New Zealand, Sweden and Germany are briefly examined
below as a case study.

13
14

Ibid, pp. 530-533.
Ehrenzueig, A.A: “Negligence without fault” 54 Cal LR 1422-78 (1966), cited Ibid, p. 531.
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4.2 New Zealand
The New Zealand Accident Compensation Act, 1972, amended by the Accident
Compensation Act, 1982, provides that an injured person or the dependant of a
deceased person may claim compensation for injury or death resulting from
“personal injury by accident”,15 including medical, surgical, dental or first aid
misadventures on a no-fault basis.16
In this context, “personal injury by accident has been defined as “any form of
damage to the human system which is unexpected and which was not designed
by the person injured”,17 and “medical misadventure” to include “a mischance
or accident, unexpected and undersigned, relating to medical treatment and
arising out of a lawful act”18
The basic import of the Act as it relates to medical malpractice claim is that one
need not prove medical negligence to be entitled to claim under the Act once the
injury results from a medical misadventure under the Act. In other words,
claims under the Act may embrace not only personal injury caused by medical
negligence but also personal injury resulting from medical acts not amounting
to negligence. As Blaire J put it in Re Mrs MCR,

19

“if the legislature had

intended to limit cover to injury resulting from medical negligence, it would not
15

Accident Compensation Act, 1982, No 181, Section 2.
Giesen, op-cit. p 532.
17
(1981) NZACR 242 (243), cited Ibid.
18
Ibid.
19
(1978) 1 NZAR 567 at 571, cited Ibid at p. 533.
16
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have used the new words ‘medical misadventure’ but rather utilized the wellunderstood words “medical negligence”.
However, it is not all manner of medical mishap or misadventure that is
contemplated as falling within the compensable injury under the Act. Those
mishaps or injuries which are ordinarily foreseeable as normal consequences or
risks attaching to medical treatment are excluded under the Act. This was
emphasized by Speight, J in Accident Compensation Commission v. Auckland
Hospital Board.20 According to His Lordship:
[A]ll treatment, whether medical or surgical, has a
chance of being unsuccessful. There is an expected
failure rate in all these matters and such failure may be
because no matter how correct the treatment, nature
does not always respond in the desired way. --Certainty cannot be underwritten--- Where there is an
unsatisfactory outcome of treatment which can be
classified as merely within the normal range of
medical or surgical failure attendant upon even the
most felicitous treatment, it could not be held to be a
misadventure.21

The innovation of the Act can be seen in the fact that a claim may be in medical
negligence and also on injuries which ordinarily do not result from negligence
but which are unexpected or not contemplated by medical competence and
wizardry. Such unexpected injury which is not the fault of the doctor would not
20
21

(1981) NZACR 9 cited Ibid
At p.13
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under the general law of medical negligence be compensable. But the Act
compensates for same as an act of social welfare intervention in the life of the
victim. Similarly, claims under the Act need not be in court as the Act is
administered by the Accident Compensation Commission. In other words,
claims may be easier, faster and cost effective since it is an administration rather
than a judicial process.
4.3 Sweden
The Patient Insurance Scheme was introduced in Sweden in 1975.22 Prior to this
time, the fault related compensation regime in the form of proving necessary
causal connection between fault and injury was in force in Sweden.
The new scheme provides compensation on no-fault basis for victims of
medical accidents, i.e., victims of injury which occurred as a result of medical
treatment and was not an inevitable consequence of a previous sickness.23 This
scheme has wider coverage than the regime in New Zealand since the injury
need not arise from medical misadventure but merely from “medical treatment”
Thus, the patient need only prove that the injury results from medicare which
may include ordinary medical treatment, healthcare related, accidental and
infection injuries, blood donations, ambulance transport, etc. However, injuries

22

Patient Insurance for Injuries of Treatment: conditions of indemnity, 1982, Section 2.

23

Act on Health and Medical Care, 1981, Giesen, Op-Cit. p. 542.
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which are naturally and reasonably foreseeable as normal risk of medical
treatment are excluded.24
4.4 Germany
The Federal Republic of Germany has taken a step in alleviating the problem of
proof of connection between fault and injury in cases involving defective drugs.
Through a statutory compensation scheme, victims of damage caused by
defective drugs are entitled to compensation for death or personal injuries.25
Under this regime, the injury complained of must exceed the normal tolerable
limit resulting from defect in production or development of drugs. It excludes
minor side effects of drugs. Drug producers are under the Act held strictly liable
for:
(a) All their products;
(b) All products which are the result of a combination of their own
product and products of others; and
(c) Injury resulting from inadequate labeling or insufficient warning.
Liability also extends to the dependants of the deceased victim of a drug
defect.26

24

Giesen OP. Cite. p.542
25 Drug Administration Act, 1976, as amended, 16 August, 1986
26 Giesen op-cit p. 544
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Although the German regime is restricted to compensation for injury resulting
from drug defect only, the innovation lies in the introduction of strict liability of
drug companies. This relieves the victim of proving that he was not at fault, thus
shifting the onus of proof to the defendant drug company.
4.5 VIABLE OPTION FOR NIGERIA
There is no doubt that the Nigerian state intends to set up a welfarist state.27 As
such the state should not be looking the other way while the victims of medial
mishaps are suffering and labouring under economic strangulation, ignorance,
delay and technicality of court process that deny them access to justice. This is
moreso with the widespread medical malpractices prevailing in our hospitals.
Nigeria needs a clear legislation that would guarantee the right of every citizen
to compensation for injury resulting from medical treatment on no-fault basis.
Also a Commission should be established to administer such scheme, so that
victims would be saved the delay, cost and the emotional over-hang that emit
from court premises.
By this, the rate of medical malpractices claims would rise astronomically and
the Nigeria health care delivery system would enjoy the resulting multiplier
effect.

27 The Fundamental Objectives and Directive principles of state policy in chapter II of the
1999 constitution particularly sections 16 and 17 are evidence of this.
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5 CONCLUSION
The importance of legislation as a source of law cannot be overemphasized.
This is even more apposite in the area of medical and health care rights of
patients. For one thing, Nigerian judicial decisions in this area are still scanty,
so that heavy reliance is placed on common law. A comprehensive legislation in
the form of Patients’ Bill of Right will not only make the law concise, certain,
accessible and a form of publicity of existing rights, but it will assist legal
practitioners and courts involved in prosecuting and deciding on medical
malpractice claims. Also, the prevailing policy in developed jurisdictions of
providing assistance in the form of compensation to victims of medical
misadventure as a matter of state welfare intervention in the health and welfare
of the citizens rather than leaving the patients to their fate in the tortuous fault
or delicate approach can only be achieved by legislature process. In Nigeria
where social welfare legislation is still a matter of debate, legislation in the
mould of patients’ compensation scheme would be very timely and auspicious.

