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CRIMINAL JUSTICE IN NIGERIA, THE PAST, THE PRESENT 

AND THE FUTURE.*

INTRODUCTION

The Criminal Justice system is the aggregate of the consequences of the 

procedural rules and policies that are applicable from the time of arrest, 

which is the first contact of the offender with the Criminal process to the 

very last stage of the process which is conviction and sentence.

It may perhaps be helpful in analyzing and debating our Criminal Justice 

system, to view crime control as its general justifying aim and to see the 

protection of rights, control of the abuse of power and Consideration of the 
1 

system as “qualifiers” which interact with crime control and among 

themselves in the balancing of the conflicting policies and principles which 

are at play in the administration of Criminal Justice.

Criminal procedure is problematic because the nature of what is just and 

unjust is often in dispute. Nevertheless, despite this general disagreement 

we may still say that we have a shared appreciation of Justice.  That is, an 

appreciation of the need for and preparedness to affirm a characteristic set 

of principles for assigning basic rights and duties for determining “the 
2 proper distribution of the benefits and burdens of social co-operation”

Basically Nigeria has an Anglo – Australian and perhaps also an Indo – 

*  Hon. Justice M. A. OWOADE (JCA)
1.  The term 'qualifiers' was used by A. J. Ashworth in his “concepts of Criminal Justice” in (1979) Crim. L. R. pp. 412-

413. Ashworth himself conceded that the term “general justifying aim” and the suggested frame work of his article 
was adopted from H. L. A. Hart “Prolegemenon to the principles of punishment” in punishment and responsibility 
(Oxford, 1968) Chapter 1 at Page 10 op. cit, Hart says “in relation to social institution, after stating what general aim 
or value its maintenance fosters, we should inquire whether there are any and if so what principles limiting the 
unqualified pursuit of that aim or value.  Just because the pursuit of any single social aim always has its restrictive 
qualifier, on main social institutions always possesses a plurality of features which can only be understood as a 
compromise between partly discrepant principles”  

2. There is an identity of interest since social cooperation makes possible a better life for all than any would have for 
each were to live solely by his own efforts. There is a conflict of interest since persons are not indifferent as to how 
the greater benefits produced by their collaboration are distributed, for in order to pursue their ends they each prefer 
a larger to a lesser share. A set of principles is required for choosing among the various social arrangements, which 
determine this division of advantages, and for underwriting an agreement on the proper distributive shares. These 
principles are the principles of social justice, they provide a way of assigning rights and duties in the basic 
institutions of the society and they define the 
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3  
Sudanese orientation to criminal law and criminal processes. Within this 

framework, there is a continuing debate as to how best to serve the 

fundamental purposes of the criminal justice system and the fulfillment of 

attributes such as fairness, efficiency, clarity, restrain, accountability, 

participation and protection. 

TWO MODELS OF THE CRIMINAL PROCESS

The nature of the revolving value system operating perhaps in a given 

criminal process was brilliantly analysed by Herbert L. parker in The limits 
4 

of the criminal sanction. Therein, he identified the due process model and 

the crime control model as two competing system of values, the tension 

between which accounts for the intense activity now observable in the 

development of the criminal process – since they are two separate value 

systems that compete for priority in the operation of the system.

Granted, as Packer himself conceded that there are common grounds 
5 between the two. These common grounds are usually, but not always, the 

products of constitutional protection and or long dating concepts of natural 

law and not merely matters of procedure. In Nigeria, Section 36 of the 

Constitution of the Federal Republic of Nigeria 1999 (as amended) 

represents in varying terms the common grounds as well as the due process 

model.

In one large breadth, it accommodates the common law doctrine of natural 

justice as contained in the maxims nemo judex in causa sua and audi 
6 7 alteram partem. In others, it ruled against retroactive criminal legislation

8 
and double jeopardy. At the same time, it emphasized the concept of 

9  10 11 openness, of innocence  and non – compellability of the accused person.

 appropriate distribution of the benefits and burdens of social cooperation John Rawis, A Theory of Justice  
(Cambridge Mass: the Belknap Press of Harvard University Press 1975) pp 4 - 5.

3. See A.A. Adeyemi (Ed) Nigerian criminal process (Lagos University press, 1977) pp. xix
4. Stanford university press, California 1968.
5. See in particular, chapter 8 pp. 149 – 173.
6. Section 36 (1)
7. Section 36 (8)
8. Section 36 (9)
9. Section 36 (3)
10. Section 36(5)
11. Section 36 (11)
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Section 36 (6) is specifically significant.” Every person who is charged 

with a criminal offence shall be entitled 

(a) To be informed promptly in the language he understands and in 

detail of the nature of the offence.

(b) To be given adequate time and facilities for the preparation of his 

defence.

(c) To defend himself in person or by legal practitioner of his own 

choice.

(d) To examine in person or by his legal practitioner the witness called 

by the prosecution before any court and to obtain the attendance and 

carry out the examination of witness to testify on his behalf before 

the court on the same condition as those applying to the witnesses 

called by the prosecution, and

(e) To have without payment the assistance of an interpreter if he cannot 

understand the language used at the trial of the offence.

The true test of fair hearing is the impression of the reasonable man who 

was present at the trial whether from his observation justice has been done 
12  in that case. No one can seriously doubt the advantage of reliability as an 

incidence of the due process model. In our view, common law tradition 

seems to have gotten too familiar with accused – defendant – orientated 

values albeit for the ultimate protection of the larger society. On the other 

hand, the logic of a proper infusion of the crime control model would be to 

save costs and perhaps also to reduce the cumbersome procedures in the 

criminal justice system.

Another specie in the model substratum is the supposed dichotomy 

between the “adversary/accusatorial” and “inquisitorial” systems of 
13  criminal procedure. Reflecting on the Nigeria scene Professor Adeyemi 

observed that the accusatorial system raises a fundamental psychological 

12. GAJI V THE STATE (1975) 5 S.C. 61, R. V. Smith (Winston) 1975 61 Cr. APP R. 128, Rabbo Damina V The State 
(1995) 9 S.C.N.J. 254, Josiah Vs. The State (1985) 1 N.W.L.R. 125.

13. Here one must quickly agree with Glanville Williams that it seems clearer to say that the terms refer only to the model 
in which evidence is elicited, and the single characteristics of an inquisitorial system is the activity of the judge in 
questioning the defendant witnesses.
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difficulty, which in effect militates against its success in establishing the truth. It 

has a tendency to engender in the accused/person a defence mechanism, which 

makes it difficult for him to tell the truth and co – operate with the authorities. An 

accused person in this state of mind will hardly understand or benefit from the 

later re-socializing stimuli that may be applied to him at the post-sentencing 
14  

stage for these reasons, he preferred a modified form of the inquisitorial system, 

or a system very near to what Lord Kil Brandon described as a bridge between the 
15  accusatorial and the inquisitorial methods of trial. He noted that the procedure in 

the Northern States of Nigeria under the Criminal Procedure code N. R. No. 11 of 

1960, is more or less a mixed bag, but leaning towards the inquisitorial procedure 
16  

at the magisterial level but largely accusatorial at the High Court. In some other 

respects, it seems there may equally be much in the ideas of Customary Criminal 

Law that is admirable and that could be copied by the modern penal system. As 
17  

Alan Milner pointed out, the argument can certainly be put forward that the 

attitudes of Customary Criminal Law, not necessarily the laws themselves may be 

used in Criminal adjudication in these communities.

For example, the sanction of imprisonment was largely absent in the African 

traditional penal system and the colonial master successfully invaded the 

customary values by further substituting the hitherto existing individual/socio 

family mediatory reconciliatory and compensation procedures of Customary 

Criminal Laws with limited statutory compensation and restitution procedures.

The situation seems better now under the Administration of Criminal Justice Act 

2015. The (ACJA) makes copious provisions for compensation, damages and 

restitution under Part 32 of the Act. For example, under Section 321 of the ACJA 

the Court may in addition or in lieu of any other penalty order the convict to 

make restitution or pay compensation to any victim of the crime for which 

the offender was convicted or to the victim's estate.

On this definition, the French system is inquisitorial. But the French trial, like the English involves an oral hearing with 
prosecution and accused separately represented and with no compulsion upon the accused to answer questions.
14. Nigerian Criminal Process Op. Cit. P. 63
15. In his paper on “the procedure (Scotland” presented to the United Kingdom National Committee of comparative law 

coloquim, 1964. Quoted in Nigerian Criminal Process -op. cit.P.63. 
16. Nigerian Criminal Process Op. Cit. P. 64.
17. Alan Milner, The Nigerian Penal System (London, sweet & Maxwell, 1972) P. 29.
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Relatedly, one of the conjunctive or cumulative conditions by which a 

prosecutor may offer a plea bargain to a defendant charged with an offence 

under Section 270 of the ACJA is where the defendant has agreed to return 

the proceeds of the crime or make restitution to the victim or his 

representative.

THE SEARCH FOR TRUTH AND JUSTICE

The regulation of the process for bringing alleged offenders to justice after 

investigation, and charge, the procedure leading to the conviction of those 

who have committed Criminal acts and the acquittals of those who have 

not, is sometimes referred to as the pursuit of truth in the Criminal process.  

Indeed, no one would deny that the Criminal trial process is intimately 

concerned with the discovery of the truth.  But truth must find its place in 
18  the context of the larger concern to do Justice. In an ideal world, where 

parties to litigation dispute the existence of certain facts all available 

evidence, which is relevant in the sense that it is logically probative or 

disapprobative of the existence of those facts, should be taken into account 

by the Court.

The ideal however has to be modified in two important respects.  First, 

there are a number of practical constraints inherent of time in the fact-

finding process, and common to all legal systems, consideration of time and 
19  cost and the need for finality of litigation. Under the Anglo-Nigerian 

adversary system of trial, whatever its undoubted merits the Court itself 

cannot undertake a search for relevant evidence and must reach its decision 

solely on the basis of such evidence as is presented by the two parties who 

of course are hardly impartial and all too often more concerned with 

winning their cases than with abstract notions of truth.  While the 

paramount consideration is the truth, the Judge is not permitted to search for 

the truth by any means.  In OGBUDU VS. 

18. Prejudice, innuendo, opinion and speculation are viewed by our system as poor handmaidens in the cause of Justice 
– Stanley Cohen, Due Process of Law, Toronto, Carswell (1977) at 282. Hence, the Criminal trial is not held at large 
and for  this reason not every piece of damning prejudice is received in evidence – our Criminal Procedure Report 
No. 32 (LAW REVISION COMMISSION OF CANADA, (1988) P. 10. 

19. Morgan, Introduction to the American Law Institute Model Code of Evidence (1942) PP. 3-4.
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 20 21
ODOGBO  and EVOYOMA VS. DAREGBA  the Supreme Court 

reiterated the principle that the Judge must discover the truth from the 

evidence presented by the parties, and that he cannot call a witness whom 

he thinks might throw some light on the facts.

 

Earlier on and perhaps with greater emphasis Bate J. speaking for the High 

Court of Northern Nigeria on Criminal Appeal in Kano declared in the case 
 22of: MUHAMMADU DURUMINIYA VS. COMM. OF POLICE  the Court 

held that: 

 “A trial is not an investigation, and investigation is not the 

function of a Court.  A trial is the public demonstration and 

testing before a Court of the cases of the contending parties.  

The demonstration is by assertion and evidence, and the 

testing is by cross-examination and argument. The function 

of a Court is to decide between the parties of what has been 

demonstrated and tested” 

To make the point clearer, the learned Judge further held: 

“---- it was not part of his duty (that is the Magistrate) to do 

cloistered Justice by making an inquiry into the case outside 

Court ---- not even by the examination of documents which 

were in evidence when the documents had not been 

examined in Court and the magistrate examination 

disclosed things that had not been brought out and exposed 

to test in Court or were not things that at least, must have 

been noticed in Court---------“. 

The Judge is protected by rules which are apparently aimed at ensuring 

certainty of truth, but which may in particular case shut out the truth. The 

central issue therefore in the administration of criminal justice is this 

conflict of social and legal values depending on which social interest the 

20. (1967) NMLR 221 
21. (1968) NMLR 389 
22. (1961) NRNLR at pages 73-74 
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 23
particular thinker believes should prevail.  The Court may aspire to 

ascertain the truth but at the end of the day it must come to a decision and 

settle the dispute even if the evidence adduced is inadequate or 

inconclusive. 

Secondly, there is the law of evidence, much of which comprises rules 

which exclude relevant evidence for variety of different reasons. Evidence 

may be insufficiently relevant or of no more than minimal probative force. 

It may give rise to a multiplicity of essentially subsidiary issues thereby 

distracting the Court from the main issue. It may be unreliable or too 

unreliable. Its potential for injustice and prejudice to the party against 

whom it is adduced may be out of proportion to its probative values on 

behalf of the party adducing it. Its disclosure may be injurious to the 

national interest and so on. 

The largely exclusionary nature of the modern law of evidence reflects its 

common law history. Though, the circumstances giving rise to so many of 

the exclusionary rules of evidence have changed or even disappeared, 

many of those rules subsist.  Once seen as serving a useful purpose, all too 

often they operate now simply to prevent the Court from looking at material 

which many responsible individuals armed with common – sense would 
 24  not hesitate to take into account. The solution is to take another look at 

some of the more important rules of exclusion, such as Hearsay and 

confession in the process of law reform.  

It is indeed a good thing that we have a provision such as Section 84 of the 

Evidence Act which permits the admissibility of statements in documents 

produced by computers.  I believe this provision would continue to assist 

the prosecution of some of the complex cases of modern crimes especially 

those relating to terrorism and economic and financial Crimes.  Even at 

that, the pre-conditions for admissibility under the section ought to be fine-

tuned and/or liberalized for ease of application. 

23. See Olawoye C.O “ Aspects of evidence and procedure” in Elias T.O. Ed. Law and social change in Nigeria (1972) 
Evans pp.47 

24. Adrian keane. The modern Law of Evidence (London, 1985) PP. 1-3. 
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ARREST AND BAIL 
25Arrest, in Lord Simon’s striking phrase is the beginning of imprisonment.   

The law of arrest is a fundamental aspect of Criminal Procedure.  It 

authorizes the use of coercive Powers of State to deprive an individual of 

his or her liberty in order to satisfy certain public interests such as 

compelling that individual to appear in Court to answer Criminal charges or 

providing an opportunity for agents of the state to engage in investigative 

activities by which to seek evidence of an offence.  The law of arrest is thus 

a pivotal factor in the balance between the liberty of the individual citizen as 

a whole to maintain an effective means of law enforcement as a 

precondition to liberty.  Like other functional aspects of Criminal Law, the 

law of arrest forms part of a social mechanism intended to carry out the 

substantive aims of Criminal Justice systems, that is, convicting the guilty 
26 while protecting the innocent.  Clearly, the general principles which fuel 

the law of arrest lie in – between the rubrics of the rule of law, constitutional 

standards and the need for restraint. 

In Nigeria, the root of the constitutional provision relating to arrest as 

indeed other aspects of human rights and the rule of law is the fundamental 

objectives and Directive Principles of State Policy in chapter 11, in 

particular Sections 13-24 of the constitution of the Federal Republic of 

Nigeria 1999 (as amended). 

Section 17 deals broadly with social objectives and in 17 (1) (2) (b) – (c) it 

directed that the sanctity of the human person shall be recognized and 

human dignity shall be maintained and enhanced.  Also, that government 

action shall be humane.  Apart from incidental provisions in chapter iv of 

the 1999 constitution, such as the right to life and the dignity of human 
 27person,  section 35 contains copious provisions in relating to the 

fundamental right to personal liberty. No person shall be deprived of his 

entitlement to personal liberty except by law. 

25. Christie Vs. Leachinsky (1947) A C 573 (1947) ALL ER 567 at 587. 
26. Report on Arrest – Law Reform Commission of Canada Report No. 29 (1986 P. 1  
27. Section 33 and 34 
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An arrested or detained person is not obliged to talk or to answer questions 

until after consultation with a Legal Practitioner or any person of his choice. 
28 He shall be informed within 24 hours the facts and Grounds of his arrest or 

29
detention  and shall be brought before a Court of law within a reasonable 

30time.  Furthermore, if he is not tried within a period of: 

a)  2 Months from the date of his arrest or detention in the case of a  

person who is in custody or is not entitled to bail, or 

b)  3 Months from the date of his arrest or detention in the case of a 

person who has been released on bail, he shall (without prejudice to 

any further proceedings that may be brought against him) be 

released either unconditionally or upon such conditions as are 

reasonably necessary to ensure that he appears for trial at a later 
31 

date. 

Equally significant are the enforcement rules as contained generally in 

Chapter 1 part 11 Sections 3-34 of the Criminal Procedure Act as well as 

part 2 Section 3-34 of the Administration of Criminal Justice Act (ACJA).

Under Section 6 of the ACJA the Police Officer shall inform the suspect of 

his rights to remain silent or avoid answering any question or making, 

endorsing or writing any statement until after consultation with a Legal 

Practitioner or any other person of his own choice and his rights to free legal 

representation by the Legal Aid Council of Nigeria where applicable. 

Some of the innovations under the ACJA include the responsibility on the 

Police authority to notify the next of kin or relative of the suspect of the 

arrest at no cost to the suspect.  

This proviso to Section 6 C of the ACJA adequately takes care of that ugly 

situation wherein suspects rot away in detention without kith or kin 

28.  Sub Section (2) 
29. Sub Section (3) 
30. Sub Section (4) 
31. Section 35 (5). In Sub-Section (4) of this Section, the expression “a reasonable time” means. 
 a)  In the case of an arrest or detention in any place where there is a Court of competent jurisdiction within a radius  

 of forty kilometers a period of one day, and 
 b)  In any other case a period of two days or such longer period as in the circumstances may be considered by the  

 Court to be reasonable.
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knowing their where about.  Taken together with s.7 which expressly 

prohibits arrest in lieu and the mandatory provisions of s.8 to accord the 

suspect humane treatment fortified by the rule that a suspect shall not be 

arrested merely on a civil wrong or breach of contract, it is obvious that the 

ACJA amplifies the Provisions of Section 34 and 35 (2) of the constitution 

of the Federal Republic of Nigeria 1999 (as amended) and protects the 

liberty and dignity of suspects.  

Still on the constitutional right of the subject under the ACJA, section 14 

provides that an arrested subject shall be taken immediately to a police 

station, and shall be given reasonable facilities for obtaining legal advice, 

access to communication for taking steps to furnish bail, and otherwise 

making arrangements for his defence or release. His statement may be 

taken in the presence of a Legal Practitioner of his choice, or in the presence 

of an officer of the Legal Aid Council of Nigeria, civil society organization, 

justice of peace or any other person of his choice. (s.17). 

By Section 33 of the Act, the police shall give monthly reports of all cases of 

suspects arrested without warrant to the nearest or supervising magistrate. 

Indeed section 34 of the ACJA provides that a designated magistrate shall at 

least every month, visit police stations or other detention centers other than 

the prison in any of such visits, the magistrate has power to call for and 

inspect the record of arrests, direct the arraignment of the suspect or grant 

bail, if the offence is within the magistrate’s jurisdiction. 

Notably, the law of arrest is intricately connected with search and seizure, 

consequently, in the practical application of the Criminal Justice system, 

we are faced with the possible effects of illegally obtained evidence. On the 

one hand, there is the general rule that all relevant evidence are admissible 

and the fact that evidence was obtained illegally is immaterial so far as the 

case before the Court is concerned. The method by which incriminating 

evidence was obtained may be thought not to justify the release of a guilty 

man although it may warrant punitive or remedial proceedings against 

those responsible for the illegality.  On the other hand, there is the argument 
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that the slightest encouragement of illegal methods of obtaining evidence 

and in particular, the barest toleration of improper Police practice is a worse 
 32evil than the escape of an occasional Criminal.  In this respect, American 

Courts have hitherto adhered fairly rigidly to the doctrine of exclusion of 
 33the “fruit of the poisoned tree”  and by way of contrast to the English 

Courts, have stressed the disciplining of the Police as the motivation of the 

exclusionary rule.  The cost to the Public due to acquittals caused by the 

exclusion of reliable real evidence is however, a matter of some judicial 
34 

concern in the United States, and now has led to a change of approach.  

 35The common law position as stated in Kuruma Vs. R  was adopted by the 
36

Nigeria Supreme Court in MUSA SADAU VS. STATE  where it was held 

that the irregularity, if any, did not taint the admissibility of the documents 

but attached only to the persons who executed the search warrant.  It 

appears therefore that the evidence in question in Musa Sadau’s case was 

32.  At Pages 425-26 of Cross on Evidence 6 th Ed. (London, Butterworths, 1985). This strand of conflict of interests was 
further justified by a Statement  of Lord cooper in the Scottish case of Lawrie Vs. Muir 1950 JC 19 at 26. 

  “The law must strive to reconcile two highly important interest which are liable to conflict.  
  (a)  The interest of the citizen to be protected from illegal or irregular invasions of his liberties by the 

authorities, and  
  (b)  ------------------------------------------------------------- 
  (c)  The interest of the State to secure the evidence bearing upon the commission of a crime and necessary to 

enable Justice to be done shall not be withheld from Courts of Law on any mere formal or technical 
ground.  Neither of these objects can be insisted upon to the uttermost, the protection of the citizen is 
primarily protection of the innocent citizen against unwarranted, wrongful and perhaps high handed 
interference, and the common sanction is an action for damages.  The protection is not intended as a 
protection for the guilty citizen against the efforts of the Public Prosecutor to vindicate the law.  On the 
other hand the interest of the State cannot be magnified to the point of causing all the safeguards for the 
proceed by irregular methods”.   

33.  Apparently an adaptation of Holmes J. in OLMSTEAD VS. UNITED STATES 227 U.S. 438 (1928) in cross Op. Cit. 
P. 428.  

34.  See UNITED STATES VS. LEAON 104 S.C. T.3405 (1984) (no exclusion if constable acts in good faith upon basis 
of apparently valid warrant) SEQURA VS. UNITED STATES 104 S.C.T. 3380 (1984) (no exclusion where link 
between illegality and discovery so attenuated as to dissipate any taint) application to deportation proceedings) cross 
Op. Cit. P. 429. 

35.  (1955) A. C. 197. 
36.  (1968) ALL N.L.R. 124 in that case, following  information received by the Police that the accused was printing 

vehicle license papers, a search warrant was duly issued authorizing a search of the accused’s premises. By law (S.78) 
C.P.A. such a search is required to be conducted, if possible, in the presence of two respectable neighbors. 

This requirement was not however complied with by the Police. Blank printed vehicle licenses recovered as a result of the 
search were tendered and received in evidence at the trial of the accused in the lower Court and the accused was convicted 
largely on the strength of those papers. On Appeal, it was contended that the documents ought not to have been received in 
evidence having been obtained consequent on an illegal search. 
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37 
not really a specie of unfairly or illegally obtained evidence. Nonetheless, 

the Court after referring expressly to Section 6-18 of the Evidence Act went 
 38 on to say.

“----- there is no general rule of law in civil as well as 

Criminal Cases that evidence which is relevant is excluded 

merely by the way in which it has been obtained.

 

This is subject in Criminal cases to the discretion of a trial 

Judge “to set the essential of Justice above the technical rule 

if the strict application of the latter would operate unfairly 
39 against the accused” 

 

One plausible explanation for admissibility in situations as in Musa Sadau 
 40  41Vs. State  and some other cases decided after it  is public policy. Late 

Kemi Odunjinrin (of blessed memory) properly summarized the Nigeria 

position thus: 

 “Aside from admission or confessions, generally, 

statements obtained from an accused person, unlawfully, 

illegally or irregularly obtained evidence (be it from the 

accused or other sources) is Prima Facie admissible, but 

since a trial Judge has the power and duty to ensure a fair 

trial such admissible evidence may be excluded at his 

discretion if he is of the opinion that the interests of Justice 
42 

so demand” 

37. See Kemi Odunjirin “Admissibility of unfairly or illegally obtained Evidence in Nigeria” I.C.L.Q. Vol. 36 1987, P. 
680 at 681, Also, Kasunmu A. B. “Admissibility of illegally obtained Evidence in Nigeria – Based on SADAU & 
ANOR VS. THE STATE” (1969) 3 Nig L. J. 83.  

38. (1968) 1 ALL N. L.R. 124, 129. 
39. HARRIS VS. D.P.P. (1952) A.C. 694, 707 Per viscount Simon) 
40. Supra 
41. See e.g. GAJI VS. STATE (1975) 1 ALL N.L.R. 266, IGBONOVIA VS. STATE (1981) 2 S. C. 5,  
    TORTI VS. UKPABI (1984) 1 S.C. 379. 
42. Op. Cit. P. 683 The position in the United States is similar. See generally L. A. FAVE and ISREAL Criminal 

Procedure (1985) West Publishing Co. Apart from the special question of the admissibility of confessions, the 
Canadian cases have been almost uniformly in favour of the reception of evidence inspite of the fact that it was 
obtained illegally, the sole concern of the Courts being with its trustworthiness-A-G for Que bec Vs. Begin (1955) 
DLR 394. The English Court of Appeal’s decision in R.V. Sang and Mangan, Supra was anticipated by the Canadian 
Supreme Court in R. V. Wray (1970) 11 DLR (3 RD ) 673.  The
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As in the case of arrest, issues relating to bail are both constitutional and 

procedural. The most common restriction placed upon pre-trial Defendants 

is the requirement of bail. Accused persons whose guilt or innocence has 

not yet been adjudicated constitute a distinct class of individuals.  Though 

presumed innocent, they may be subjected to those restrictions necessary to 

ensure their appearance at all judicial proceedings. 

These restrictions, or their absence, define their pretrial status.  The goal of 

the pretrial status decision – making process is to determine and impose 
43

upon each the least restrictive conditions necessary to ensure appearance.  
44 For as was said by Justice Jackson in STACK VS. BOYLE 

 “---unless this right to bail before trial is preserved, the 

presumption of innocence secured only after centuries of 

struggle, would lose its meaning”. 

In Nigeria, basically bail is discretionary and except in the case of an 
45offence punishable with death,  it is almost always automatic before trial. 

46
 The judicial discretion extends to the amount of bail with the provision 

that it shall be fixed with due regard to the circumstances of the case and 
47shall not be excessive.  In practice, the bail system is uncoordinated and 

sometimes full of inequities.  Also, in some instances, Judges are 

position has clearly been affected by the Canadian Chapter of Rights and Freedoms, and will no doubt have to be resolved 
by the Supreme Court. Cross, Op. Cit. P. 433. 
In contrast, Australian Courts have sort some balance between the notions of Public Policy and Fairness – See e.g. 
BARWICK C. J. in R. V. Ireland (1970) 120 CLR 321 at 325. 
In Scotland, the discretion is inclusionary, illegally obtained evidence is excluded in the absence of excuse for its reception 
– LAWRIE VS. MUIR 1950 CJ 19,  MC GOVERN VS. HM ADVOCATE 1950 JC 33, RATTRAY VS. RATTRAY (1897) 
25 R (ct of se55) 315.  And on the specific issue of facts discovered in consequence of inadmissible confessions, English 
Law has now been put upon a statutory basis by Section 76 of the Police and Criminal Evidence Act 1984. 
See also s. 30 of the Evidence Act 2011 (Nigeria).     
43. See “Administration of Pretrial Release and Detention : A proposal for unification” Yale Law Journal Vol. 83 PP. 153-

80 (1973) Reprinted in Jon. S. Shult 2 abd Jon P. Thames CRIMINAL JUSTICE SYSTEMS REVIEW (Williams 
S. Hein & Co. 1974) P. 512 at 513. 

44. 342 U. S. 1, 4, 5, (1951), See also RANDY VS. UNITED STATES 81 S. C. T. 25 (Douglas, Circuit Justice, 1959) 
UNITED STATES VS. LEATHERS 412 F. 2d 169 (D.C. Cir. 1969)  
UNITED STATES VS. COWPER, 349 F.supp. 560 (M.D. Ohio, 1972). 
UNITED STATES VS. MELVILLE 309 F. Supp. 824, 826 (S.D. N. Y. 1970). 
45. Section 35 (4) of the 1999 Constitution is qualified by Section 35 (7) –  
 “Nothing in this Section shall be construed (a) in relation to sub-section (4) of this Section, as applying in the case of a 

person arrested or detained upon reasonable suspicion of having committed a capital offence and ----“. 
      See also Section 118 C.P.A., Section 30 (3) AC A.  
46. See Section 118(3) C.P.A. and Section 30(1) ACJA. 
47. Section 120 CPA. 
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compelled to grant bail in very serious offences when there had been undue 

delay in prosecution or when the proof of evidence does not disclose any 

reasonable Prima Facie case against the suspect.  The problems are 

however not so much with the statutory provisions on bail, but in the hearts 

and minds of those public officials – Judges, Prosecutors and Public 

defenders who are responsible for its operation.  Unlike pre-trial bail, bail 

after conviction, for good reasons, is not a right. 

The presumption of innocence is lost and the burden is on the Appellant to 
48

show exceptional circumstances why he should be admitted to bail.  In 

practice, this could be a very difficult feat for the defence, except of course 

it is not opposed or contested, or perhaps the record of proceedings point to 

strong likelihood of success of the Appellant on Appeal. 

PARTICIPATION IN THE CRIMINAL PROCESS 

The recognition of the need for greater public participation in the Criminal 

process strengthens public respect for the law and the enacted law becomes 

meaningful to those affected by it.  Two of the many ways in which public 

participation is manifested in the criminal process are the institution of the 

private prosecutor and the relatively new concept of victim-participation. 

In Nigeria, the vast bulk of prosecutions is initiated by the Police and 

prosecuted by a Public Official, usually from the office of the Attorney – 
49

General.  Given this reality, it is valid to ask whether there is a role for the 

private prosecutor to play in the contemporary Criminal Justice system. 

48. ADAMU MURI VS. R. (1957) N.R.N.L.R. 1.  A dilemma has been recognized in this connection.  
 “On the one hand if bail is not granted pending an Appeal and the Appeal    succeeds, an innocent man may 

have served the whole sentence by the time the conviction is quashed.  On the other hand, if bail is granted 
pending an appeal and the Appeal fails, a guilty man may have escaped his whole sentence by the time the 
conviction is affirmed”. 

Per Hallet, J. in Ex Parte Blyth (1964) 1 K. B. 532 P. 536. 
Professor Adeyemi suggests a compromise. According to him a better solution to its original Provisions.  
 “provided that the operation of such case in which the Court deems it fit to grant and does grant bail and in the 

event of affirmation as if the Appellant were convicted on the date. See, Adeyemi, A. A. “The contribution of 
the Court to the development of penal policy” in Kasumu, A. B. (ed) “The Supreme Court of Nigeria 1950-
1970 (Heinemann, 1977) P. 169.  

49. For the constitutional powers of the Federal and State Attorneys – General over Criminal Prosecutions, See Sections 
174 and 211 respectively of the constitution of the Federal Republic of Nigeria 1999 (as amended). 
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Glanville Williams is of the view that the power of private prosecution is 

undoubted and necessary in that it enables the citizen to bring even the 

Police or government officials before the Criminal Courts, where the 
50

government itself is unwilling to make the first move.  But a more basic 

argument is that: 

 “A system of private prosecution can be justified in terms of 

both society’s interest in increased law enforcement and the 

individual’s interest in vindication of personal grievances. 

Full participation by the citizen as a private prosecutor is 

needed to cope with the serious threat to society posed by 
51 the (Public Prosecutor’s) improper action”. 

The retributive justification for the retention of a system, of Private 

Prosecution is clearly open to a basic moral objection; vengeance is not a 

proper goal for either individuals or State.  However, given the nature of 

man and his urge to retaliate when victimized, it may be argued that it is 

better for the legal system to channel and ritualize such conduct rather than 
52 

force him to response at primordial and socially destructive level. The 

Nigeria Supreme Court examined and gave jurisprudential justification to 

the right of the Private Prosecutor within the context of our sociological 

milieu in the celebrated case of  FAWEHINMI VS. AKILU & TOGUN (in 
 53Re-Oduneye, D.P.P)  and held inter alia, that the Appellant as a person, a 

Nigerian, a friend and Legal Adviser to Dele Giwa, has a personal and 

private right under the Criminal Procedure to see that a crime is not 

committed, and if committed to lay a charge for the offence against anyone 

committing the offence, or whom he reasonably suspects of having 

committed the offence. 

50. G. Williams “The power to prosecute” (1955) Crim. L. R. 596, See also D. HAY “Controlling the English Prosecutor” 
(1983) 21 Osgoode Hall L. J. 165, P. 179. 

51. Comment. “Private Prosecution. A Remedy for District Attorneys unwarranted inaction”  (1955), 65 Yale L. J. 209 at 
227 

52. S Jacob in Wild Justice.  The Evolution of Revenge (New York. Harper and Row, 1983) argues (on PP. 9-10) for the 
victim wants to see an assailant punished not only for reasons of pragmatic deterrence but also as a means of repairing 
a damaged sense of civic order and personal identity ------- a society that is unable to convince individuals of its 
ability to exact atonement for injury is a society that runs a constant risk of having its members revert to wilder forms 
of Justice.  See generally, Private prosecutions working paper No. 52 Law Reform Commission of Canada (1986) PP. 
20-21.  

53. (1987) 4 N.W.L.R. 797 
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54. For further reading on participation and compensation of victims in Nigeria 
 See, Sade Adetiba (Ed.). Compensation and Remedies for Victims in Nigeria (1990)   
 Also, Egon Bitter and Anthony Plate “Chronic Drunkenness Offenders to Court sanctions”   
 Journal of Criminal and Police Science 59, (1968) PP. 525-530. The United Nations Congress on the prevention of 

crime and the Treatment f Offenders unanimously adopted the resolution on ‘The Declaration of Basic Principles of 
Justice for victims of crime and abuse of power.Resolution C.2 at Pages 43-48 of the Report of the Congress,  
A/CONF 121/22/REV.1 United Nations Pubication, Sales No. E. 86. The Declaration recommends measures to be 
taken at the international and regional levels to improve access to Justice and fair treatment, restitution, compensation 
and social assistance for victims of crime. Preface to “Declaration of Basic Principles of Justice for victims of crime 
and Abuse of power” Published by the United Nations. Department of Information, DP/895, and August, 1986-10M   

Undoubtedly, the decision of the Supreme Court in Fawehinmi Vs. Akilu & 

Togun goes well in the history of legal development as an imprimatur to the 

rights of the private prosecutor, what perhaps remain is for the legislature to 

replace the requirement of endorsement or consent by a law officer in 

Section 342 of the C.P.A. or Section 383 of the ACJA for a requirement of 

mere notice to the law officer. 

Also in some jurisdictions especially in the United States of America, there 

has been a dramatic rekindling of public concern for the needs of the 

victims of crime, especially in terms of participation in sentencing and 

compensation. 

As far as Nigeria is concerned the value of victim participation in the 

criminal process lies in the sometime intuitive feeling of the people to look 

towards reconciliation even in criminal matters.

 

However, the admission of the victim’s evidence in sentencing proceedings 

and its practical utility could in the long run bridge the gap between the 

present day “statism” in criminal matters and the relatively more 

reconciliatory civil proceedings.  A process, which is bound to promote 

greater satisfaction of victims and/or complaints and indeed better 
54rehabilitation of the offender.   
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THE PROBLEM OF DELAY 

In the administration of Criminal Justice delay may have serious 

repercussions on the accused/Defendant.  Not only does delay cause him 

emotional distress, it often imposes on the Defendant financial stress, and 

in many cases, embarrassment, for where the offence is one connected with 

his employment, it often involves his interdiction or dismissal.  Delay often 

induces the accused to plead guilty even in a situation where he strongly 

disputes the prosecution’s case.  This is usually the case in petty offences 

involving the imposition of fines but there are cases in which accused 

persons who had been in custody for a long period have offered to change 

their earlier pleas of “not guilty” to “guilty” in order to relieve their 

sufferings and anxiety.  A sentence of imprisonment following such a false 
 55 

admission of guilt obviously can serve no other purpose than oppression.

Not only is delay oppressive  to the accused person, it may also be 

oppressive to the prosecution witnesses who have to be present in Court on 

every adjourned date.  This consideration has the effect of discouraging 

potential witnesses from co-operating with the Police in investigation of 

crimes.  It is difficult to blame delay solely on any particular organ in the 

Criminal Justice system. Rather, it is the result of numerous defects in our 
56

society.  Delay could be caused by indiscriminate transfer of Police 

prosecutors. Usually, it is caused by the inability of the prosecutor to 

produce witnesses, which in turn could be caused by the Public perception 

of Police and/or the problem of frequent adjournments. 

Sometimes, delay in the Criminal Justice System is caused by uncompleted 

investigation and also more generally by the inadequacy of Courts and 

judicial personnel.  It is needless to add that unnecessary adjournments 

usually caused by the attitude to work of Legal Practitioners and some 

judicial officers is also a major factor of delay in the Criminal Justice 
 57  system.

55. See ,Olawoye, C. O. “Problem of Delay in the Administration of Criminal Justice” in Adeyemi A. A. (ed) Nigerian 
Criminal Process (Supra) 147 at 152-155. 

56. Olawoye, Op. Cit. P 154. 
57. In ARIORI & ORS VS. ELEMO & ORS (1983) N. S. C. C. P. 1. It was held that an inordinate delay between 

conclusion of evidence and delivery of Judgment runs contrary to Section 33(4) of the then 1979 Constitution.  
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Incidentally, one of the grand purposes of the Administration of Criminal 

Justice Act 2015 (ACJA) is to promote efficient management of Criminal 

Justice Institutions, and amongst others speedy dispensation of Justice. 

Apart from incidental provisions that could assist speedy dispensation of 

Justice, such as the introduction of plea bargain in its Section 270 and 

efforts such as the Establishment of the Administration of Criminal Justice 

monitoring committee in its Section 469, the ACJA provides that upon 

arraignment, the trial of the Defendant shall proceed from day to day until 

the conclusion of the trial (s.396) (3)). 

However, where day-to-day is impracticable after arraignment, no party 

shall be entitled to more than five adjournments from arraignment.  The 

interval between each adjournment shall not exceed fourteen working days 

(S.396 (4) ) where though, it is impracticable to conclude a Criminal 

proceeding after the parties have exhausted their five adjournment each, the 

interval between one adjournment to another shall not exceed seven days 

inclusive of weekends (S. 396 (5) ) . 

These provisions for speedy trials are enhanced by the power given to the 

Court under S.362 to grant leave for evidence to be taken in writing or by 

electronic recording device on oath or affirmation of the witness in certain 

exceptional circumstances where the evidence of a technical, professional 

or expert witness would not ordinarily be contentious as to require cross-

examination (s.362 (11)). 

The Court shall also take written depositions from persons who are 

seriously ill or hurt and who may not recover, but are able and willing to 

give material evidence relating to an offence and it is not practicable to take 

evidence in accordance with the provision of the ACJA (s. 362 (2) ). 

Under this rule, the Judge or magistrate shall subscribe the statement and 

certify its accuracy. 
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In either case, however, whether an expert or an incapacitated witness, the 

Court shall cause reasonable notice of the application to take the 

depositions and the time and place where it is to be taken to be served on the 

prosecutor and the Defendant.  If the Defendant.

is in custody and his presence is required for the deposition, he shall be 

brought by the person in whose custody he is, to the place where the 

statement is to be taken, under an order in writing of the Court (s. 362(3)).  

Also, in the presentation of case by the parties, an application of stay of 

proceedings shall not be entertained. (s.306). 

 The problem of delay could be largely overcome if compensatory and 

reconciliatory procedures in the Criminal process are further encouraged. 

This would have the effect of reducing the trial load in the Court system and 

promote speed and efficiency.  

It is important at this juncture to commend the recent inauguration of a 

committee of the National Judicial Council (NJC) headed by Hon.. Justice 

Suleiman Galadima (JSC Retired) to monitor the track progress of cases of 

Corruption and Economic and Financial Crimes in the country. 

LEGAL AID 

It is universally accepted that one’s right must not depend on the depth of 

one’s pocket. Thus, the international Commission of Jurists conference on 

the rule of law in free society held in Delhi, India in 1959 resolved:  

“Equal access to Justice for rich and poor alike is essential to the 

maintenance of the rule of law. It is therefore essential to 

provide adequate legal advice and representation to all 

those threatened as to their life, liberty, property, or 

reputation who are not able to pay for it. This may be carried 

out in different ways and is on the whole at present more 

comprehensively observed in relation to criminal as 

opposed to civil cases. It is necessary however to assert the 

full implication of the principle so far as “adequate”means 
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of legal advice or representation by lawyers of the requisite 

standing and experience. 

This is a question, which cannot be altogether dissociated from the question 

of adequate remuneration for the services rendered. The primary obligation 

rests on the legal profession to sponsor and use its best efforts to ensure that 

adequate legal advice and representation are provided. And obligation also 

rests upon the State and the community to assist the legal profession in 
58  

carrying out the responsibility” 

Throughout the country, provision is made for counsel appointed by Legal 
59

Aid Council and paid at public expense in Capital cases.  Indeed, by 

section 349 (6) (b) of the ACJA a defendant charged with a capital offence 

or an offence punishable with life imprisonment shall not be allowed to 

represent or defend himself. 

Our courts have gone further than these provisions by using the constitution 

to protect the right to legal representation of an accused in capital cases. 
60Thus in Tajudeen Bello Vs The State  , the court of appeal held that failure 

to assign counsel to an accused charged with a capital offence is a breach of 

section 33 (b) (c) of the then 1979 constitution. And in the case of Josiah v. 
 61The State  the Supreme  Court per Oputa JSC (of blessed memory) 

considered that the right to counsel is at the very root of fair hearing and a 

sine qua non to fair trial and thus any conviction or sentence arising from a 

failure to comply with statutory and constitutional provisions regarding 

assignment of counsel cannot stand. 

The Federal and state Governments of Nigeria should be commended not 

only for the enactment of the legal aid act but also for widening the 

58. See   page 14 of the report of proceeding cited in Jill Cottrell “Legal Aid: Perspectives and prospects” in Adeyemi 
A.A. Nigeria Criminal Process (supra) p. 72 at 73. 

59. See e.g S. 352 C.P.A. and S.186 C.P.C. the provisions of S.349 of the ACJA are much under. Indeed by S. 349 (5) 
ACJA, the Court may assign to a legal practitioner any case of a defendant who has no legal representation 

60. (1981) 2 N.C.R. 245 
61. Josiah v The State (1985)1 N.S.C.C 132 
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coverage of the schemes with the establishment of a directorate of legal aid 

and advisory services in the various ministries of the State in the Federation 

under the supervision of the Attorney General and Commissioner for 

Justice. 

NON CONVICTION BASED FORFEITURE OF ASSETS. 

Towards the end of the 1990’s and by the beginning of the year 2000 

Nigeria began to pay greater attention to the problems of corruption and 

other economic and financial crimes. This attention led to the enactment of 

new anti – corruption laws and commissions. Amongst these are the Money 

laundering Act No. 3 of 1995, the Anti – corruption law, 2000 and notable 

commissions such as the Independent Corrupt practices and other related 

offences Commission and the Economic and Financial Crimes 

Commission Establishment Act 2004. 

The reality of the importance and effect of these anti – corruption laws 

became manifest under the present regime of President Muhammadu 

Buhari as the fight against Corruption is topmost on the agenda of the 

administration.  

One of the fall – outs of active pursuits of prosecution of politically exposed 

persons (PEP) and recovery of assets by the federal government is the 

constitutionality or otherwise of provisions in some of the enactments on 

non – conviction based forfeiture of assets. For example, perhaps more 

specifically the question has come before the Courts.

 “Whether Section 17 of the Advanced free fraud and other 

fraud related Act No. 14 of 2006 is consistent with Section 

36 (5) of the constitution of the Federal Republic of Nigeria 

1999 (as Amended) and consequently unconstitutional, null 

and void having regards to Section 1 (3) of the Constitution 

of the Federal Republic of Nigeria, 1999 (as Amended)” 
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62
In two related cases concerning Mrs. Dame Patience Jonathan,  I spoke for 

the Court of Appeal and held that a holistic interpretation of the provision of 

Section 36 of the 1999 Constitution would lead one to the conclusion that 

fair hearing within the meaning of the section actually means a trial or 

hearing conducted according to all the legal values formulated to ensure 
 63

that Justice is done to the parties.  that the procedure provided under 17 of 

the Advanced fee fraud and other fraud related offences Act (AFF) 2006 has 

sufficiently complied with the provisions of section 36 (1) (2) and (5) of the 

1999 constitution by prescribing the procedure in which the affected party 

may challenge the interim order of forfeiture and that once this procedure is 

followed there cannot be question of infringement of right to fair hearing as 

guaranteed by the constitution. 

In fact, that not only is section 17 of the AFF Act 2006 consistent with fair 

hearing provisions but also that is squarely in line with the provision of 

section 44 (2) (K) of the said constitution. 

I further held that the provision for non-conviction based forfeiture of 

assets as in Section 17 of the AFF Act 2006 provides a unique remedy as a 

measure to combat organized crime and that it rests on the legal fiction that 

the property and not the owner contravened the law. 

Finally, that the said Section 17 of the Advanced fee and other fraud related 

offences Act 2006 was enacted in line with Article 54 of the United Nations 

Convention on corruption (UNCAC) and also in line with current attitudes 

worldwide towards the Administration of Criminal Justice and prevention 

crime. 

62. CA/L/578/2017 and CA/L/578 A /2017 – unreported decisions of Court of Appeal Lagos Division delivered on 
Friday 12 th January 2017. 

63. See Baimaiyi V. State(2001)8 NWLR (pt. 715) 270 at 284 
 Uguru V. State (2002) 2 NWLR (part 771) 90 at 105 
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SENTENCING AND SOCIETY 

The beginning of a criminal trial is an arrest and the usual ultimate end is 

freedom or conviction, which may or may not lead to imprisonment. The 

rues of law play an inevitable prominent role in all the stages, but the 

sentencing stage in addition requires a good understanding of the problems 

of crime causation or in broad terms the Sociology of crime. The sentencing 

organ should appreciate the role of the Criminal Law as the ultimate 

instrument of social control and balance the concepts of crime causation 

with the relevant theories of punishment. 

“Clearly the nature of punishments and the motives behind them reflect the 

fundamental character of the structure the institutions and the intellectual 
 64  

live of the society”

In general therefore, one must expect some guiding principles to govern 

judicial activities in the performance of their sentencing functions. Some of 

the High Courts have laid down such principles for themselves and the 
65

Magistrates Courts below them.  The Supreme Court has adopted some 
66 basic principles to guide its sentencing functions as an appellate Court. 

The most important being to consider the facts of the particular case and to 

review only a sentence which is manifestly excessive or inadequate or 

wrong in principle. 

Beyond the contributions of our Courts in the sentencing scene, it is 

appropriate to mention the continuing debate as to the desirability or 

otherwise of formal sentencing guidelines. Since the 1980s sentencing 

guidelines have been established in various Courts in the United States of 

America. 

Guidelines are designed to indicate to Judges the expected Sanction for 

particular types of offences. They are intended to limit the sentencing 

64. Thorsten Selling “ correction in historical perspective” Law and Contemporary Problems, Vol. 23 (1958) P. 586 
65. See e.g Agbode V. C.O.P. (1960) W.N.L.P 81, Omodion V. I.G.P. (1960) W.N.L.R. 84, I.G.P. V. Akano & ORS (1957) 

2 W. R. N. L. R. 103.the factors include the seriousness of the offence, the position of the accused amongst his 
confedrates, whether or not he is a first offender. 

66 Per Ademola C.J.N in Adeyeye & ANOR V. The State (1968) N.M.L.R. 287 
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discretion of judges and to reduce disparity among sentences given for 

similar offences. As far as Nigeria is concerned the Presidential Advisory 

Committee on corruption has finalised proposed guidelines to be applicable 
67

in wide ranging corruption and economic and financial crimes cases.  For 

the nature of the problems posed by the category of crimes and perhaps also 

to instill greater confidence in the administration of criminal Justice that 

may be a step in the right direction.  

It is not to say that the introduction of sentencing guidelines could be good 

across board or for all purposes, for even in the developed countries, the 

application of sentencing guidelines are not free from faults and objective 
68

criticism.  As for more efficient use of non – institutional treatment for 

offenders especially for less serious crimes and/ or first offenders as against 

imprisonment, the ACJA has taken the lead in its part 44 Sections 453 to 

467 which encourages the use of probation and other non – custodial 

alternatives as well as compensation, suspended sentences, community 

service and confinement in rehabilitation and correctional center. 

CONCLUSION 

The immediate objective of the criminal process is to bring offenders to 

book. The criminal law serves the end of identification; the means is by 

rules of evidence and procedure.We have demonstrated that this process is 

not value free as there are conflicts and contradictions and indeed 

disagreement not only amongst lawyers and lawmakers but also in the 

interpretation of norms within the society.The problematic nature of the 

search for truth seems to have an extensive sphere of action far beyond the 
69 

precincts of Courts of Justice. 

67. See PACAC – Federal Sentencing Guidelines for Corruption and other Related Economic Offences, 2006. The 
PACAC proposal is eight – step matrix of the sentencing process. 

Generally, it is based on the assumption that though imprisonment is a serious punitive measure for any crime, but that the 
most effective punishment for any economic crime including corruption that involves direct or indirect financial gain to 
the offender or any other person, is punishment that strikes at the motivation for the offence which is financial gain. p 15 
68. Many scholars and Judges view the United States Sentencing Commission Guidelines as impossibly complex, 

politically motivated and unduly harsh. See generally, Cole and Smith The American Criminal Justice System P. 417. 
In relation to Nigeria, Dr. Olowu recognised that the absence of data and methodologically sound local studies on the 
use of discretion constitutes a major obstacle to efforts aimed at creating a sentencing guideline ----------”. E.A. 
Olowu “ Sentencing in Search of obstacles guidelines and alternatives imprisonment” In LAWDEN 87 pp. 852 – 853.

69. See e.g. J.R. Gulson, The philosophy of proof Rothman& Co little tom Colerado. 
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70. See Ajomo M.A. and Okagbue I. Human Rights and the Administration of Criminal Justice in Nigeria N.I.A.L.S. 
research series No. 19 (1991) 

71. For example Wahab Shittu – “The Hottest law in the country” – “ What’s wrong with the administration of criminal 
justice Act”- http/the nationlineng.net 11/19. 

 See the same writer “A revolutionary intervention in our justice delivery system” 

A similar observation goes to any rigid attempt of model theories for the 

criminal process. The ensuing is a constant tension between the rules of law 

and nature, protection and expediency, abstract philosophy and practical 

solutions. 

As far as Nigeria is concerned successive constitutions have made 

extensive and elaborate provisions for the protection of persons coming 

into contact with the Criminal Justice system. Constitutional provisions 

have been supplemented with an array of legal provisions on pretrial, trial 

and post-trial rights of an accused person. Also the post – 1979 judiciary 

much more than its predecessors has through its liberal reading of 

constitutional and legal provisions, given a breadth of reality to these 
70

theoretical rights.  The ACJA especially by its innovations over and above 

earlier provision in the criminal procedure laws have Justified its 

fundamental objectives of promoting speedy administration of justice in 

Nigeria.  

Various commentators have described the ACJA in different 
71complementary ways.  Undoubtedly, it is a great improvement on 

previous legislations on procedural laws and the administration of the 

criminal justice system. 

It is imperative for overall effectiveness and efficiency of the criminal 

Justice system for the ACJA to be replicated in States of the Federation. The 

State Governments must therefore be encouraged to replicate the ACJA in 

their various States. One possible challenge or impediment to the 

implementation of the ACJA is funding and the other is the need for change 

of attitude by the various stake holders. 
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Increase funding of the police and other prosecuting agencies and a 

determination by stake holders to make the system work would be some of 

the ways to realize the lofty objectives of the Administration of Criminal 

Justice Act 2015. 
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PROPRIETY OF INSTITUTING AN ACTION AGAINST 

UNKNOWN PERSONS* 

General Introduction 

An action in law is an ordinary proceeding in a Court of justice, by which 

one party prosecutes another party for the enforcement or protection of a 

right, the redress or prevention of a wrong, or the punishment of a public 

offence. It is any judicial proceeding, which, if conducted to a 
1 

determination, will result in a judgment or decree. 

There are three major components of an effective judicial proceeding.  

They are the Court, the ‘cause of action’ and the ‘parties’.  These are the 

determinants as to whether there will be a successful or effective 

adjudication in any particular instance. No matter how empowered a Court 

may be or how many causes of action a person may have in a given 

circumstance, the parties that are joined together in the action, are so 

important to an effective and effectual determination of rights and 

obligations.   

The focus of this paper is to consider the propriety of instituting an action 

against a party whose identity is not known and is described as ‘unknown 

person’. This in effect is to ponder on whether the act of joining a Defendant 

who is termed or described as an unknown person is right, appropriate or 

fitting and whether the legal procedure conforms to accepted standard of 
2behavior or morals  . 

In regard to the task above, this paper considers the term ‘unknown person’ 

and the synonyms, why actions are instituted against unknown persons by 

litigants, the propriety of such actions is further considered by touching on 

the validity, morality, sufficiency or adequacy and conformity of the actions 

which are instituted against unknown persons, with accepted standard of 

*  Hon. Justice Olatokunbo John Bamgbose, Ogun State High Court of Justice 
1. GARNER, B. A, & BLACK, H. C (1999) Blacks’ Law Dictionary 
2.  SIMPSON, J.A., & WEINER, E.S.C (1989) The Oxford English Dictionary, Oxford, Clarendon Press.
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behavior in litigations. It is also considered whether the institution of 

actions against unknown persons should be shunned or encouraged while 

appropriate recommendations and conclusion are made.  

THE UNKNOWN PERSON AND SYNONYMS  
3

In the 1970s, the residence of a well-known musician  in Nigeria was 
4

attacked.  His house was burnt and properties were destroyed while his 

family members were allegedly injured and molested sexually. The Federal 

Military Government of Nigeria set up a tribunal to investigate the whole 

saga.  At the end of the inquiry, it was announced that the actions were those 

of the ‘unknown soldiers’ and nothing much was heard about the episode of 

wanton violation of human rights and the likes thereafter. 

 

In the light of the harrowing experiences narrated above, it is no gainsaying 

that a proper understating of the act of instituting actions against unknown 

person(s) is relevant in any cosmopolitan community.   

There are a few ways in which an unnamed Defendant being sued by a 

Claimant seeking redress before the Courts may appear on the judicial 

processes that are filed before the Court. This Defendant is sometimes 

described as “unknown person(s)’, ‘persons unknown’, or ‘persons, names 
5unknown’. 

The word ‘unknown’ has been defined as “not known or not well known … 

a person who is not famous or well-known … something that is not yet 
6 discovered”. 

An ‘unknown person’ has also been defined as “someone whose name you 

do not know or whose character you do not know anything about, … as 
7

someone who is not famous or publicly recognized”.  Synonyms have 

3. Fela Ransome Kuti. 
4. Victor Akhidenor “The day Fela’s Kalakuta Republic ‘met’ unknown soldiers” retrieved from 

https://www.cable.ng/day-felas-kalakuta-republic-met-unknown-soldiers/amp  
5. Trust Fund Pensions plc.& 2ors v Persons, Names Unknown Suit No. FCT/HC/CV/2511/2012. 
6. Merriam – Webster’s Dictionary of English Usage – Springfield Mass, Merriam-Webster, Inc. 1994 print 
7. https://www.collinsdictionary.com accessed 9 April 2018.  
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further been pointed out to include ‘unidentified’, ‘mysterious’, 
8 ‘anonymous’ ‘unnamed’ etc.

Situations wherein a Claimant lacks any useful knowledge about the 

identity of the persons against whom a cause of action has accrued, or even 

where the Claimant is not sure of the exact Defendant against whom he may 

bring his legal action, have necessitated the filing of actions against 

‘unknown persons’. This is often with the hope that the unknown persons 

would come forward once they get wind of the legal action against them, 

and also that they ultimately become bound by the final decision of the 

Court once judgment is delivered, whether or not they become identified. 

There are also times when the unknown person(s) may be so represented on 

the Court process by the title ‘XYZ’ and in the United States of America, the 
 9

unknown person is often described as, John Doe or Jane Doe.

Popularity and regularity of actions against unknown person(s) 

Though actions against unknown persons are found on the cause list of 

almost all the High Courts in Ogun State and presumably in Nigeria, it is 

beyond doubt that some people are still yet to come to terms with it. In the 
 10

opinion of Honourable Justice Akhihiero,  “it is even more reasonable to 

sue a known workman on the site than to sue an unknown Defendant.” 

According to the learned jurist: 

“If the Claimant files a Suit against the workman, he will naturally disclose 

the identity of the person who hired him. The Claimant can thereafter join 

the actual Defendant in the suit.  Of course, the processes can be amended 

to discontinue against the workman. The practice of filing the suit in order 

to identify the Defendant is to put the cart before the horse.”  

8. Ibid.
9. Brett Snider, “Don’t know who injured you? Can you still sue? 
 http://blogs.findlaw.com/injured/2014/10/don’t-know-who-injured-you-can-you-still-sue.intml (October 17, 2014) 

retrieved 6 April 2018. 
10. Hon. Justice Akhihiero, Judge of the Edo State High Court of Justice in his unpublished paper of Monday, 1 st August, 

2018)  
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In spite of the opinions of some eminent people in the society, it is not in 

controversy that certain rules that tended towards giving a base to the 

institution of actions against unknown persons are found in the Civil 

Procedure rules of several of our Nigerian State High Courts. This is in the 

provision of Order 53 of the Ogun State High Court (Civil Procedure) Rules 
11 

2014. 

Order 53 of the High Court Rules, has been stated to be a sui generis 

procedure and the only civil procedure rules relating to the filing of civil 
12

suits against unknown Defendants.  The provision of this Order has been 

stated to be similar also to the Civil Procedure Rules, Order 55 of the Rules 
13

of Court of the United Kingdom. 

This Order is titled in some jurisdictions in Nigeria as “Summary 

Proceedings for Possession of Landed Property occupied by Squatters or 
14

without the owner’s consent”,  while in some other jurisdiction, it is titled 

“Summary Proceedings for Possession of Landed Property and on 
15

unknown persons”  Some States like Delta, Abia, Ebonyi, Sokoto,  
Katsina do not have any provisions relating to this in their Court rules at all. 

The wordings under this provision is almost similar across all jurisdictions 

in Nigeria except in some specific areas, the most important of which is the 

provision of Order 53, rule 4 (2) (b) of the Lagos rules which is absent in the 

provision of all other jurisdiction and Order 53, rule 6 (2) of the Lagos Rules 

which some other states such as Kogi, Kwara and Kaduna do not have. 

As a judicial officer, while adjudicating over actions that are brought 

pursuant to Order 53 of the Ogun State High Court (Civil Procedure) Rules, 

2014, a few litigants or Counsel have attempted to move the Court to grant 

11. Order 53 of the Ogun State High Court (Civil Procedure) Rules 2014.  
12. The Jurisprudence of instituting an action against an unknown person: A paper presented by Hon. Justice P. A. 

Akhiniero, Edo State High Court of Justice on Monday 1 st August 2016. 
13. Tom Roscoe, Development Disputes: Current Issues for Property litigators. ‘The Limits of Possession Claims’ 

Wilberforce Chambers. Chapter 6. Page 8.  
14. See the High Court (Civil Procedure) Rules, Order 53 Lagos, Ogun, Order 54 AkwaIbon, Order 53 Bayelsa, e.t.c. 
15. See Order 50 Kaduna, Order 54 Jigawa, Order 43 Cross River e.t.c. 
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prayers for possession without having effected service of their originating 

processes on the Respondent.   

On these few occasions or so, they have informed the Court that they have 

been able to achieve their objectives in some other Courts. Of course, 

within my knowledge, the Court has always firmly but respectfully resisted 

their pressure by directing them to serve the unknown persons by 

substituted means before urging the Court to grant their prayer for 

possession.  Their arguments on the occasions have been that, since the 

rules provide that no acknowledgement of service of their originating 
 16process shall be required,   there was no need for them to serve the 

unknown person with their judicial processes. The Court’s refusal to accede 

to such prayers at such junctures had been premised on my respectful 

opinion that their interpretation of the specific rules referred to had not 

convinced me that I should allow their prayers without service.  In fact, it 

has always been the Court’s opinion before now and presently, that service 

of process on unknown Defendants under the peculiar situation should be 

watched, much more closely by the Courts so as to eschew injustice been 

meted out to parties in litigation, one way or the other.  

 

WHY ACTIONS ARE INSTITUTED AGAINST UNKNOWN 

PERSON(S) BY LITIGANTS 

There are a few reasons that may be advanced concerning why people 

institute actions against Defendants that are described as unknown 

person(s).  Some are genuine, while some may not be.  The reasons include 

the following: 

Lack of knowledge about the identity of the Defendant 

Situations wherein a Claimant lacks any useful knowledge about the 

identity of the persons against whom a cause of action has accrued, or even 

where the Claimant is not sure of the exact Defendant against whom he may 

bring his legal action, have necessitated the filing of actions against 

16. Order 53 rule 2 of the High Court of Ogun State (Civil Procedure) rules, 2014. 

31PROPRIETY OF INSTITUTING AN ACTION AGAINST UNKNOWN PERSONS



17
‘unknown persons’  . This  is often with the hope that the unknown persons 

would come forward once they get wind of the legal action against them, 

and also that they ultimately become bound by the final decision of the 

Court once judgment is delivered, whether or not they become identified. 

Vigilantibus non dormentibus jura subveniunt 

This maxim means the “law aids the vigilant; it does not aid those who 

sleep” The maxim is applicable where a person observes that certain 

activities are being done against his interest. There might not readily be any 

fear of time running out on the Claimant in terms of limitation of statutes, 

yet, time becomes of great essence in taking action where any and every 

effort to get the name of the Defendant has yielded no fruit. This reason is 

quite different from that which operates or obtains under the viewpoint of 

limitation statutes.  

Brett Snider talking about American legal system and actions against 

unknown persons Defendant said “The American Legal System is actually 

set up to handle lawsuits where many (or all) of the Defendants’ identities 
18 are a mystery.

Limitation Statute 

A Claimant, who has tried the possible best, may consider that the time 

within which he may bring an action is fast running out on him.  The law on 

the operation of the statute of limitation is that the running of time for 

limitation purpose is not determined by knowledge of a Claimant of the 
19 20cause of action  but when the cause of action actually springs up.  Where 

an action is instituted out of the limitation period, it is trite in law that the 

course of action is extinguished and it is regarded as if no cause of action 

17. Order 13 rule 8 of the Ogun State High Court (Civil Procedure) Rules 2014. 
18. Brett Snider, “Don’t know who injured you? Can you still sue? 
 http://blogs.findlaw.com/injured/2014/10/don’t-know-who-injured-you-can-you-still-sue.intml (October 17,2014) 

retrieved 6 April 2018. 
19. Elebanjo V. Dawodu (2006) 15 NWLR (1001) 76 See also First City Monument Bank Plc V. Garba Usman Nagogo 

LPELR – 40211 (CA) 
20. Action Congress V INEC (2007) 18 NWLR (Part 1065) 50. 
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 21
ever existed  It is in regard to this that some people institute their actions 

against unknown Defendants. 

Clandestine activities of the Defendant 

There are times where persons who perpetrate certain actions deliberately 

operate in a clandestine manner. There are reports of where trespassers 

build their structures on the land in dispute and do this in the night. 

Sometimes they do it so that the Claimant is faced with a situation of ‘fait 

accompli’, believing that once the deed of trespass is done, the Claimant 

will be forced to sit at a round table to discuss the terms of compensation.  In 

such a situation, a Claimant who may be aware of his weakness, to resist, 

will usually proceed to Court with an action against the unknown 

Defendants. 

Claimant is unsure of the number of Defendant(s). 

Sometimes, the Claimant knows some of the Defendants but feels that there 

are yet some that are not known.  He might in that regard extends the scope 
22 

of his dragnet into capturing as many Defendants as possible. 

Inordinate ambition of unscrupulous Claimants to ambush the Defendant 

There are undoubtedly times when a Claimant is aware of who the 

Defendant to  his or her action is. Being unscrupulous, however, there is a 

desire to ambush the opponent.  In such situations, these dishonest 

Claimants and unfair persons exhibit lack of morals by instituting action 

against persons known to them, even though they are described as unknown 

persons. This is one of those situations where it is said, that there has been 
23

an abuse of Court process.

21. Timipre Sylva V. INEC &Ors. (2015) LPELR – 24447 (SC); Aremo II V. Adikanye (2004) 13 NWLR (Part 891) 
572,637. 

22. Order 53 of the rules of Ogun State High Court (Civil Procedure) Rules 2014. 
23. Edjerode V. Ikine (2001) 12 SC (Part II) 94; CBN V. Saidu H. Ahmed &Ors. (2001) 5 SC (Part II) 146; (2001) 7 SCM 

85, 113. 
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CONSIDERATION OF PROPRIETY OF ACTIONS AGAINST 

UNKNOWN PERSONS. 

With the foregoing paragraphs of this paper, it is not in controversy that a 

deeper consideration of the propriety of instituting actions against 

unknown person(s) is very important in a legal system or a dynamic frame 

work.  It is in this regard that this work considers next, the validity, morality 

or justness, sufficiency and adequacy of the actions while it is also 

consequently put on a set of assessment. In the treatment of this aspect of 

the work, the institution of action against unknown persons will be dealt 

with generally and in some material areas, Order 53 of the Civil Procedure 

Rules of Ogun State will be zoomed in upon. 

Validity of actions instituted against ‘unknown person’ 

It is not in controversy that the unknown person is represented on judicial 

processes as parties. This in fact is the point that is the spring board for this 
 24discourse. Parties  in actions, generally speaking, are persons whose 

names appear on the record and processes of the Court.  They have different 

titles, such as Claimants and Defendants, Petitioner, Respondent and 

Applicants. 

The objective of making a person a party to an action in a Court is inter - alia 

so that the person would be bound by the outcome of the action, that is, the 
25 

decision of the Court. 

It is trite therefore, that whosoever wishes that another be bound by the 

outcome of a suit, would ensure that he makes him a party, particularly a 

Defendant in the suit or else the whole exercise is futile. 

 24. Parties are categorized as necessary parties, nominal parties, desirable and proper parties. Efevwehan D. I., 2013 
Principles of Civil Procedure in Nigeria 2 nd Edition, Snaap Press Ltd. Enugu P. 101 – 105.

25. Also, a person whose interest is involved or is in issue in an action but knowingly chose to stand by and let others fight 
his battle for him is equally bound by the result I the same way as if he is a party. See Ige V. Farinde (1994) NWLR 
(Part 354) 42.  
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Legal Persons and Misnomer principles 

The law is trite that ‘live’ actions can only be brought by or against a natural 

or juristic person.  Parties who may bring an action in Court are not merely 

named but also must be legal persons with either natural or juristic 
26personalities.  Where either of the parties before the Court is not a legal 

person capable of exercising legal rights and obligations under the law, the 
27 

other party may raise this as a preliminary objection.

 28
In the case of  Ndoma-Egba V. Governor of Cross River State  , Niki 

Tobi JCA (as he then was) opined that “only a natural or juristic person can 

be joined as a party”. Salami JCA (as he then was) also, in his consideration 
 29

of an appeal before the Court of Appeal,  opined concerning the 

proceedings before him thus:  

  “The only life issue it seems to me, is the propriety of suing the 

Divisional  Police  Officer, Okitipupa who is not known to law.  It is 

only a legal  person that can sue and be sued”  

The effect of all the above is that where a party in an action is not a natural or 

juristic person, the action is a ‘still birth’.  The query now is whether an 

unknown person is a non-juristic person, just by virtue of the fact that the 

name is not specifically mentioned in the usual way that names are known 

in the Court process and whether it is a natural or juristic person that is 

behind the scene that should be focused on by the Claimant and not the acts 

that is complained of.  Perhaps more may be said on this in the latter part of 

this work.  

The scenario presented above is in fact the basis for the invocation of the 
30  principles of the law in relation to misnomer in Court actions. 

26. Agbomagbe Bank Ltd. V. G. B. Ollivant Ltd. & Anor (1961) All NLR 116]. 
27. Ibid. 
28. (1991) 4 NWLR (Part 188) Page 773 at 787. 
29. Commissioner of police Ondo State v Obolo (1989) 5 NWLR (pt 120) 130 at 141 
30. Emespo J. Cont. Ltd. V. Corona S & Co (2006) 11 NWLR (Part 991) 365; (2006) 5 S. C. (Part 1) 19.  
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See also The Registered Trustees of the Airline Operators of Nigeria V. Nigerian Airspace Management Agency (2014) 
LPELR – 22372 (SC); (2015) All FWLR (Part 762)1786.  
See also Order 13 rule 5 of the Ogun State High Court (Civil Procedure) Rules 2014.  
31. Order 13 rule 5, 17 of the High Court of Ogun State Civil Procedure) Rules, 2014 
32. Order 13, rule 27 of the High Court (Civil Procedure) Rules 2014. 

It is the author’s respectful view that an unknown person may not 

necessarily be unknown to law or be a non-legal person just because the 

Claimant does not know his identity at the time of the institution of the 

action.  This is because the source of the complaints or pains of the 

Claimant (for which he or she wants a redress) is a human being or a 

corporate or registered person.  In explaining this, an analogy is drawn from 

an action that is filed against a person known as Mr. Brown Johnson even 

though; the real name is Mr. White Johnson.  Since there is a natural person 

who is the focus of the action, in appropriate situations, the law and 

principle of misnomer can be invoked. Order 13 rule 5 of the High Court of 

Ogun State (Civil Procedure) Rules, 2014, makes this quite simple and 

comprehensible, when it provides that “where an action has been instituted 

against a wrong Defendant, or where the name of a Defendant has been 

incorrectly stated, a judge may, upon application, order a substitution or 

addition of any person as Defendant, or correction of any such name on any 
 31 

term as may be just.

What is most important is whether the person, who is indeed sued, is a 

natural person or a juristic or probably a non-juristic person.  

It is not unexpected that a query may be raised, as to how then will one be 

able to determine whether an unknown Defendant is a legal or non-legal 

person? The simple answer in this writer’s view to this is that active actions 

are always that of a natural person or of natural persons, who are officers or 

representatives of a juristic person.  Bringing an action against an unknown 

person is different from bringing an action against a clearly determinable 

inanimate object, such as stone, rocks, mountain or wood.  The current 

rules of this Court have given certain allowances for actions to be made and 

fanned alive in as much or many circumstances as possible as unknown in 
32

the past.  This may be seen especially in the provision of rules of our Court  
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which provide that “Any person carrying on business within the 

jurisdiction in a name or style other than his name maybe sued in such name 

or style as if it were a firm name, and so far as the nature of the case will 

permit, all rules relating to proceedings against firms shall apply.”  

The effect of the above is that it is not the name that is material anytime for 

justice to be done, but the person behind the name. Further still in 
33representative actions,  involving families, even though many members of 

a family may not be in Court, they are presumed in law to be before the 

court.  Their sexes and complexion are in fact not known, yet they are 
34bound by the decisions of the Court in such actions.

Morality or rightness of instituting actions against unknown persons  

In this segment of this discourse, the focus is on the rightness or justness of 

the action of instituting actions against unknown persons. The law is that 

where a party institutes an action against any other, it becomes necessary to 

draw that other person to a ‘level playing ground’ so that the issues between 

them may be trashed out before an unbiased umpire.  

The rules of the Court which deal with the institution of summary 

proceeding for possession of landed property occupied by squatters or 
 35without the owner’s consent  is a special provision which has been 

unconditionally recognized as that which allows actions against ‘unknown 

Defendants’.  The query is whether it can be said that in the entirety of the 

provisions of the said Order, rightness may be seen to be done and justness 

observed.  

As it has been mentioned in the earlier part of this work, in the course of the 

career of this writer on the Bench, the Court has been approached with the 

prayer to grant possession of land under Order 53 of the (Civil Procedure) 

Rules of the Court. The basis of the Applicant’s request inspite of having not 

33. Okonji v. Njokanma (1989) 4 NWLR (Part 114) 161 
34. Order 13 rule 28 of the Ogun State High Court (Civil Procedure) Rules 2014. 
35. 06 Order 53 of Ogun State High Court (Civil Procedure) Rules
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served the Respondent, had been hinged on that part of the Court rules that 
 36 “no acknowledgement of service is required.”

This writer had un-hesitantly refused such prayers and had gone on to insist 

on proper and regular service under the rules albeit by substituted means.  

At this juncture, the basis for the decision is recorded in the next few 

succeeding paragraphs of this work as follows:

 
 37

It is this writer’s respectful opinion that what the rule  stipulates is that no 

acknowledgment of service will be required but this is not the same with 

saying that no service is necessary.  

Order 7 rule 13 of the High Court of Ogun State (Civil Procedure) Rules 

2014 provides as follows – 

 “After serving any process, the process server shall promptly depose 

 to file an affidavit setting out the fact, date, time, place and mode of  

service describing the process served and shall exhibit the   

acknowledgement of service”(underlining is mine) 

The above rule when it is applicable to processes in proceedings in Ogun 

State shows clearly that a proof of service is different from an 

acknowledgment of service, which is another legal document entirely. 

While an ‘acknowledgment of service’ may be a proof, it is evident that 

there is another form of proof of service, which is to be attached to the proof 

of service of the bailiff, that is, ‘the acknowledgment of service’.

 
 38

According to the English Lexicon  the word ‘acknowledgment’ means 

“acceptance of the truth or existence of something.” What this means is that 

an acknowledgement comes only after service. An acknowledgement is not 

produced by the bailiff, but by the receiver of the Court process, who writes 

something, to say that he has received the processes.  It is the opinion of this 

36. Order 53 of Ogun State High Court (Civil Procedure) Rules 
37. Order 53 rule 2 of the Ogun State High Court (Civil Procedure) Rules  
38. Simpson J. A. and Weiner E.S.C (1989). The Oxford Dictionary of English. Oxford. Clarendon Press.
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writer that, why an acknowledgement of service is specifically excused in 

this instance of Order 53 of the Ogun State Rules, is because the Defendant 

is unknown and may be untraceable to obtain an acknowledgment 

document for him to exhibit and that is apparently why an 

acknowledgement of the service of the process on him or her is excused. 

The provision in Order 53 (2) seems to say that the Court does not have to 

wait for compliance with order 7 rule 11 of the Ogun State Rules of Court 

before it can act in granting the prayers of the Claimant under the order.  

Also, the rule stipulates that proceedings are to be brought by Originating 
 39Summons in the manner of Civil Form 40  of the rules. The opening 

paragraph of the form is as follows: 

  “Let all persons concerned attend before ………at the High Court of 

the………………Judic ia l  Div is ion  Ogun S ta te……. 

the……………day of ……… 20 …….at……9 O’clock in the 

forenoon for the hearing of an application by AB for an order that he 

do recover possession of ……On the ground that he is entitled to 

possession and that the person(s) in occupation is (arc) in occupation 

without his licence or consent.” 

Perhaps it may be raised that Order 53 stands on its own, however it is 

settled law that laws and documents are to be considered holistically but 

even then, there is no specific provision in the Order that forbids or excuses 

service of this sui generis process. It is trite that the legislature does not 

engage itself in surplusage of words. If a party is not expected to be brought 

to the knowledge of the action, it would not be said that he is expected in 

Court.

  

Finally, on this point, section 36 of the Constitution of the Federal Republic 

of Nigeria, provides that a Nigerian Citizen is entitled to the Fundamental 

Right to fair hearing. A person against whom an order of Court shall be 

made is constitutionally entitled to knowledge of a pending action against 

him. It is therefore hereby stated that any rule that is diametrically opposed 

39. Ogun State High Court (Civil Procedure) Rules 2014  
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to this constitutional provision, is null and void to the extent of its 

inconsistency.  

It can never be correct to say that any rule of Court will be fashioned in such 

a way that it attacks the root and the basis of the adjudicatory powers of the 
40 

Court. 

It is this writer’s respectful view that a rule that has been adopted by not less 

than twenty (20) State High Court jurisdictions in a well-informed country 

like Nigeria, should not be easily discarded and jettisoned.  If there is any 

clog whatsoever in any place in the administration of the rule which allows 

for the institution of action against unknown Defendants, such should be 

identified and removed promptly for smoother administration of justice. 

Perhaps any interpretation to be given to the provisions of the rule sof the 

Ogun State Court should be passed through the ‘crucible’ of the 

juxtaposition of the two very relevant legal maxims which are UbiJus Ubi 

Remeduim and Audi Alterem Partem which are briefly discussed below. 

  

Ubi Jus Ubi Remedium 

The basic principle of this maxim in translation is that ‘there is no wrong 
 41without a remedy.  This simply means that it would be unfair to allow a 

wrong subsist without the opportunity of redress in a Court of law. This 

maxim rests strongly on the principle that there is no wrong without a 
 42remedy.  The word ‘Jus’ has been stated to signify ‘the legal authority to do 

43or to demand something’,  while the word ‘remedium’ has been defined to 

mean the right of action or the means given by law for the recovery or 

assertion of a right. The implication therefore is that whenever the common 

law gives a right or prohibits an injury, it also gives a remedy where such 
 44

prohibited act occurs.   It has been illustrated in decided English cases that 

40. Section 1(3) of the Constitution; National Union of Electricity Employees & Anor. V. Bureau of Public Enterprises 
(2010) 7 NWLR (Part 1194) 538 SC; Nwaigwe & Ors. V. Okere (2008) 13 NWLR (Part 1105) 445                                                                                                                 

41. H K Saharay, ‘Brooms legal maxims’ 2015 12 th edn Universal Law Publishing. 
42. ‘Lex non debet deficere conquerentibus injustitia exhibenda’ which also means ‘the law wills that in every case 

where a man is wronged and endangered, he shall have remedy. Co Litt 197 b. 
43.  Mackeld Civ. Law, 6.  
44. 3 BlacComm 123. 
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“if a man has a right, he must equally have a means to vindicate and 

maintain it, and a remedy if he is injured in the exercise and enjoyment of it; 

and indeed, it is a vain thing to imagine a right without a remedy, for a want 
45

of right and want of remedy are reciprocal”.  This maxim reinforces the 

fundamental principle of section 9 of the code of civil procedure of India 

1908, which provides that a litigant having a grievance of a civil nature has 

a right to institute a civil suit in a competent civil Court unless its 
 46cognizance is either expressly or impliedly barred by any statute.  

Audi Alterem Partem  

This maxim relates to the administration of justice and is translated to mean 
47

‘no man shall be condemned unheard’.  This maxim enunciates the very 

important and indispensable requirement of justice which places a duty on 

the umpire who has to decide, to ensure all parties are each given the 
48

opportunity to hear ‘what is urged against him’.   Basically, ‘no one should 

be condemned, punished or deprived of his property in any judicial 
49proceeding, unless he has had an opportunity of being heard’  This maxim 

equally covers the essentials of service in that the Defendant or accused 

person must have notice of the Court processes filed against him so they 
50 may have the opportunity of answering to same. 

Going by the maxims, as highlighted above, it goes without saying that a 

Claimant may/or should be able to bring an action against persons, though 

their identities remain unknown, so long as there is a thorough balancing of 

the contending rights of parties as portrayed by the maxims. In other words; 

(i)  The right of an injured person or whosoever has a claim or right  

 should be  protected. 

(ii)  No one however is (to be) damnified by the Judgment of a Court,  

45. Ashby v White 2 Raym LD 938 (953) per Holt CJ; Dixon v Hanson Vaugh 37 (47) per Vaughan. 
46.  Rajasthan State Road Transport Corporation v Bal Mukund Bariwa (2009) 4 SCC 299. 
47. H K Saharay, (n 12). 
48. In Re Brook, 16 (BNS 416) per Erle. 
49. In Re Hammersmith Rent-charge 4 EX 87 (97) per Parke B; R v Archbishop of Canterbury 1 E & E 533 (559) per LD. 

Campbell. 
50. Paley, Conv. 4 th edition, p.67, 93. 
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unless he has a  prior knowledge of the action that is instituted  

 against him.  

It is noteworthy though that at the global scene as it will soon be discussed 

in this paper, the procedure of instituting actions against unknown persons 

has advanced further than the simple action of possession of land to other 

areas, particularly in relation to injunctive reliefs. 

GLOBAL STAGE AND COMPARISM WITH NIGERIAN MILIEU 

The Civil Procedure Rules of the Courts in the United Kingdom, just as it 

obtains in Nigeria, permits possession claims for land, against persons 

whose names are unknown to the Claimant. This action against ‘persons 

unknown’ is permitted under their ‘CPR Part 55’, which is analogous to the 

Nigerian rules of Court on originating summons for possession, Order 53 of 

the High Court Civil Procedure Rules.  

It is however noteworthy that actions against ‘persons unknown’ is not 

limited to possession actions in the United Kingdom. As a matter of fact, 

injunctions may be obtained against Defendants whose names and 

identities are unknown to the Claimant. For this to be granted by the Courts, 

the essential requirement is that the Defendant(s) must be sufficiently and 

particularly described such that one can identify who falls within that given 

description and who does not. 

It has been explained in the case of Bloomsbury Publishing Group Plc v 
51

News Group Newspapers Ltd  that suing a Defendant by description 

rather than by name in a non-possession action is permissible on the 

premise that CPR 3.10 of the UK only directs but did not require that a 
52

Defendant be named  .  In this case, the Court held that regardless of the 

above, the description of the Defendants must be sufficiently certain such 

that it is easy to identify those who are included and those who are not. In 

51. [2003] EWHC 1205 (ch); [2003] 3 All ER 736. 
52. This is analogous to Order 4 rule 1 of the Ogun State High Court (Civil Procedure) Rules
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the case, the Vice Chancellor, in the face of the many procedural objections 

raised against the suing of ‘persons unknown’ together with some other 

named Defendants in the case, held that; 

“The failure to give the name of the Defendant cannot now invalidate the 

proceedings, both because they are started by the issue of the claim form at 

the request of the Claimant and because, unless the Court thinks otherwise, 

[CPR] Rule 3.10 [i.e that a procedural error does not invalidate any step 

taken unless the Court so orders] so provides. The obligations the 

overriding objective casts on the Court are inconsistent with an undue 

reliance on form over substance. The proper application of Rule 3.10 is 

incompatible with a conclusion that the joinder of the Defendant by 

description rather than name is for that reason alone impermissible … the 

crucial point, as it seems to me, is that the description used must be 

sufficiently certain so as to identify both those who are included and those 

who are not. If that test is satisfied, then it does not seem to me to matter that 

the description may apply to no one or more than one person, nor that there 

is no further element of subsequent identification whether by service or 

otherwise”. 

In the case of Hampshire Waste Services v Intending trespassers upon 
 53Chineham Incinerator Site,  for  the relief of injunction against the 

Defendants, Sir Andrew Morrit VC held that although the grounds for 

granting an injunction by the Court has been clearly set out by the 

Claimants, the Claimants however failed to name any of the protestors who 

may be involved. The Claimants had described the Defendants as “persons 

intending to trespass and/or trespassing upon incinerator sites at [six 

addresses] in connection with the ‘Global Day of Action Against 

Incinerators’ (or similarly described event) on or around July 14, 2003.” 

The Claimants had to amend the description of the Defendants to “persons 

entering or remaining without the consent of the Claimants, or any of them, 

on any incinerator sites at…” 

53.  [2004] EWHC 1738 (ch). 
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On the issue of the appropriateness of granting an injunction against 

unknown Defendants considering that it may be difficult to enforce same 

against ‘persons unknown’, the Vice Chancellor in the above case held that 

“the question of enforcement was not a ground to withhold an injunction 
54 which should otherwise be granted”.

  

Another case that is worthy of note is that involving a Mrs. Katherine 

Kerner who got married to one Stuart.  They both have a son named Jack.  

Stuart who was a teacher was convicted of the offences of sexual activity 

with a child in breach of trust.  A few weeks later, on her way to school, Mrs. 

Kerner and her son were accosted by two photographers.  

They had to turn back for refuge in their house.  They had to stay indoor for 

a while to allow the paparazzi who harassed them with their camera to go 

away.  Being able to go out later, she instituted an action under the 

Protection from Harassment Act, 1997.  She did not know the names of 

these photographers, so she instituted the action against the respondents, 

describing them as “persons unknown”, in other words, using what is 

referred to as ‘unknown persons device’. The action was to restrain 

“harassment by photograph”. The Honourable Mr. Justice Warby who 
55

delivered the judgment granted the prayer for injunction  .     

From all the  foregoing therefore, there is no doubt that actions against 

‘persons unknown’ in the United Kingdom even beyond possession cases is 

widely recognized, ‘normal’ and generally accepted as proper. 

In the United States of America on another plane, the Civil Procedure Rules 

of Court in the United States of America also permits suits against unknown 

persons. It has been stated that although not knowing the actual Defendants 

in a case may affect the success of that action, yet, it is not a fatal defect. 

This is regardless of the nature of the action, whether possession matters, 

54. This is in line with the guidance of Lord Neuberger in Secretary of State for EFRA v Meier [2009] UKSC 11. 
55. In the matter of an intended Action Katherine Elizabeth Kerner (on her own behalf and in a representative capacity for 

Jack Robert Micheal Kerner, a child) and (1) WX (2) YZ (Persons Unknown responsible for pursuing and/or taking 
photographs. 
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personal injury, negligence or tort.  

The unknown Defendant(s) in this jurisdiction are sometimes referred to as 

‘fictitious’ Defendant(s) or ‘Doe’ Defendants. These are often the 

descriptions used for Defendants whose names or identities are not known 

in a civil complaint and injury. 

The justification for filing actions against ‘fictitious’ or ‘Doe’ Defendants 

in the United States of America, is the same across most other jurisdictions, 

one of which is to prevent the statute of limitation from lapsing against the 

Claimant. There is a procedure in this jurisdiction however, which permits 

that a Claimant may file his/her action against a ‘Doe’ Defendant, then 

pause the clock of the statute of limitation to discover the Defendant(s) 

identities or use the rules of discovery to figure out the identities of the 

Defendant(s). 

SHRINK OR SPRING (WAY FORWARD) 

When the procedure of action against unknown persons is properly 

monitored and anchored, justice is better ensured.  Whatsoever the problem 

that must have been faced by the public in actions that are instituted against 

unknown persons will invariably be traceable to human handling and 

manipulation of the procedure and its execution. This is so where 

everything material to carrying out the intention of the legislature is left to 

be carried out without the strict supervision of the Judicial Officers. 

Any step towards the discouragement or abolition of actions against 

unknown persons will surely be a step in the wrong direction. It will be 

retrogression. As earlier mentioned, the world is going forward to expand 

the frontiers of areas where actions may be prosecuted where the Defendant 

is not known to the Claimant.  

It may be useful to compare and contrast an action against unknown 

person(s) with an action which is instituted against a person who is actually 
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known to the Claimant, but has been evading service. The way out is to 

ensure that an order of substituted service is made or obtained. Once this is 

done, whosoever is not interested in defending the action may stay away at 

the trial, at his peril.  

In my opinion, what is most important in ensuring the rightness or 

appropriateness of actions against a Defendant who may be termed as an 

unknown Defendant, is proper and actual service of processes which for 

obvious reasons will be by substituted means.  

Order 53 rule 4(2) of the High Court of Lagos (Civil Procedure) Rules 

which is peculiar to Lagos State only for now, is very instructive as to what 

the Court should and could do in ensuring that processes in actions come to 

the knowledge of whosoever is a litigant. The provision is as follows:  

“4(2) The Summons shall, in addition to being served on the named 

Defendants, if any, in accordance with sub rule (1) of this Rule be served, 

unless the Judge otherwise directs by  

(a) affixing a copy of the Summons and a copy of the Affidavit to the main 

door or other conspicuous part of the premises; and if practicable, 

inserting, through the letter box at the premises, a copy of the Summons and 

a copy of the Affidavit enclosed in a sealed envelope addressed to the “the 

occupiers”; 

(b) placing stakes in the ground at conspicuous parts of the occupier’s land, 

to each of which shall be affixed a sealed transparent envelope addressed to 

“the occupiers” and containing a copy of the Summons and a copy of the 

Affidavit.” (Underlining is mine) 

The Courts have a very significant, important and pivotal role to play in this 

regard. The actions of the Court may include the following:  

(a)  Patronize local print news agencies or bodies that can assist in 

  publicizing all actions that are instituted in the jurisdiction 

from time  to time, may be quarterly, for example, the Ogun Community 
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News.  

(b)  Ensure that cases are given the proper heading, such that at a glance 

anyone may  know who the unknown person who has been 

proceeded against is, that is by  the description given on the 
56  originating processes. 

©  Patronize local Radio stations who can speak concerning actions 

that are in Court against unknown persons in the domain.  For those 

who will be the audience for this medium, their purposes will be 

served. 

 

(d)  Ensure a robust and active website that may reel out the particulars 

of all cases that are instituted in the state, division by division.  It 

may appear initially to be a cumbersome exercise, however, once it 

is started, the process will gather the necessary ‘momentum’ 

(e)  Mount up information boards similar or comparable to marriage 

banners at the Court houses.  Once people are made to be aware of 

this facility then the  Court would have performed its duties to the 

public, the rest is left for members of the community to do. 

(vigilantibus non dormentibus jura subveniunt. Equity aids the 

vigilant and not the indolent). Our former rules specifically 

provided for Boards to be mounted at Court houses. It may well be 

reasonably argued that Order 7 rule 5(e) may be invoked by the 

Court to still cover this scenario.   

 

(f)  Ensure that unknown persons are served. Lagos State’s provision 

which appears to be unique in its Order 53 rule 4(2) as 

aforementioned. The procedure shows that stakes can be mounted 

up in the place in dispute which will be captured pictorially. Whilst it 

may be true that in some instances after the service by bailiffs, 

56. kerner v WX & YZ (persons unknown responsible for pursuing and/or taking photographs of the Claimant and her 
son at their home on 22 January 2015) [2015] EWHC 128 (QB); Brett Wilson LLP v Person(s) unknown, responsible 
for the operation and publication of the website www.solicitorsfromhelluk.com  [2015] EWHC 2628 (QB). 
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unscrupulous litigants may go behind the scene to remove the 

processes, this should not be too worrisome for the bench because 

the bench would have done its own best by making such order and in 

the trial process, ensure that the proof of service pictorially is 

received and viewed by the Court. A way to discourage an abuse of 

this process is to pick one or two unscrupulous litigants or erring 

bailiffs and prosecute them with stiff sanctions.  

(g)  Where the subject matter is quite big, it may well be that the Court 

will order that the unknown persons be served specifically through 

the print media.  Where the Claimant feels so inclined to pursue his 

claim and he maintains that a Defendant remains unknown, he will 

not see it out of place to publish his action in the print media 

circulating in the neighborhood of the subject matter. 

 

Perhaps it is only in ensuring proper service of an action in Court on the 

‘unknown Defendant’ so called, that there can ever be a balancing of the 

maxim ubi jus ubi remedium (There must be a remedy for every wrong) and 

audi alteram partem (everyone must be heard in an action against him).  

 

CONCLUSION  

The instituting and sustaining of actions against unknown persons (or 

whatsoever name this nebulous Defendant is called by) is not a minus to our 

judicial system. Rather than call for its abrogation, it should in fact be 

encouraged and extended to non-possession cases in land, as in developed 

countries. Considering the infinitesimal complaints that might have been 

made by anyone on instituting action against unknown Defendant, it can 

never be a gain saying, that multiples of several more people have 

benefitted from this judicial procedure, which if well managed, will 

continue to give unquantifiable good for our communities. It will perhaps 

be very beneficial to adopt the use of specific description of Defendant 

when suing ‘unknown persons’ as is the description in the United Kingdom 

and the United States of America. All that needs be done is for judicial 
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stakeholders to take up strategic position. Then, this will give these kinds of 

actions more and deeper meaning and link. 
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SOLICITOR’S FEES AS A HEAD OF CLAIM: THE ISSUES, THE 

RULES AND THE LAW* 

Bringing a civil lawsuit sometimes costs a great deal. Some of the costs, and 

at times, most of the costs, will consist of lawyers’ fees. All systems permit 

the recovery of some costs, though they differ in whether those costs 

include lawyers’ fees. If solicitors’ fees are recoverable, a successful 

litigant will be made whole, recovering not only damages but also the costs 

of the suit. Consequently, parties with less than sure claims may hesitate to 

bring a suit—for fear that they may lose and be as well liable for the other 

side’s costs. In the United States, the general rule is that the prevailing or 

successful party does not recover lawyers’ fees, but over the past three 

decades many statutes have granted such fees to prevailing plaintiffs in 

cases involving various claims thought to involve the public interest. In the 

United Kingdom, the prevailing party generally recovers legal fees, but the 

victor’s recovery is often limited to a ‘reasonable’ fee—which may not 

cover the entire amount actually paid by the prevailing party to his counsel. 

There is a continuing debate as to whether the Nigerian civil litigation 

system adequately compensates litigants for costs and expenses incurred. 

Over time, different counsel has ingeniously included the costs of 

instructing and retaining counsel as a head of claim endorsed on the writ. 

Our objective in this paper is to explore the subject matter of whether 

solicitor’s fees should be a stand-alone head of claim in the form of special 

damages or can only be claimed as part of a total regime of costs vis-à-vis 

the applicable rules of courts. For the record, our reference to ‘solicitor’ in 

this paper is not in the restricted sense applicable in England where there is 

a divided bar but rather is intended to cover an advocate who actually 

conduct cases in court. 

To properly situate the subject-matter of our discussion, we have to answer 

the question of what is meant by ‘costs’. In Lonestar Drilling Nigeria 

*  Samuel E. Idhiarhi Esq. (LL.M), Chief Magistrate, FCT Judiciary. 
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1
Limited v New Genesis Executive Security Limited  Eko  JCA stated thus: 

It is abundantly clear from the foregoing that costs fall into two broad 

species, namely the necessary expenses in the proceedings made by a party 

and costs in terms of the litigant’s ‘time and effort in coming to court’. The 

former category includes filing fees, and solicitors’ fees. This category 

belongs to the realm akin to special damages. They are easily ascertainable 

by producing, for instance, receipts. That is why the Rules classify them as 

expenses. The latter category which the Rules allow the litigant to be 

compensated for is the litigant’s “time and effort in coming to court”. The 

court, under this category, usually takes into account the number of 

appearances of the litigant and his counsel in court. 

2 
On the other hand, in the earlier case of Mbanugo& Ors. V Nzefili, Akintan 

JCA had conceived costs in a slightly different classification thus: 

 The term ‘Costs’ means two things in law. The first is the 

charge which a Solicitor is entitled to make and recover 

from the client or person for professional services. The 

other meaning usually given to the word is the sum of 

money which the court orders one party to pay another party 

in an action as compensation for the expenses of litigation 

incurred. See Collins Dictionary of English Language, 

(1979) ed. page 339. While costs are, like damages, 

awarded as compensation, there is as to costs normally no 

restitutio in intergum. Except where it is specially provided 

by statue or by rule of court, the amounts of costs awarded in 

court proceedings are in the discretion of the courts. 

The rational for awarding costs in litigation was summarized by 
3Musdapher, JCA in Coomassie v Tell Comm. Ltd & Ors.  It was held that 

the object of awarding cost is not to punish the unsuccessful litigant, but to 

compensate the successful litigant for his expenses; therefore, the court will 

not allow costs which are unreasonable in the sense that they are incurred as 

1. (2011) LPELR-4437(CA) 
2. (1998) 2 NWLR (Pt. 537) 343 at 352
3. (2003) 1 NWLR (Pt. 802) 551 
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a result of the self-aggrandizement of the litigant. It was further reiterated 

that the law is that costs should not be inflicted on a losing party, who is not 

to blame. Thus, unless justified by facts before the court, such as the 

defendant having a history of being a vexatious litigant, or is one who 

without any reason files a matter and when he discovers a brick wall 

discontinues in order to file another one, the court should not order that 

costs be paid before such party institutes further proceedings. 

Whatever the classification, the problem has always been with respect to 

the bit relating to solicitors’ costs. Courts have grappled with the issue in 
4many ways. One of the earliest cases was Rewane v Okotie-Eboh.  The 

appellant, who was also a candidate, petitioned against the return of the 

respondent by the Returning Officer as elected into the House of 

Representatives for the Warri constituency. The petition was dismissed 

with 2,000 guineas costs by Thomas J. From the records, the court hinged 

the matter of costs on two reasons; (1)the right of the respondent to defend 

himself by engaging the best Counsel available to him, and(2) the fact that 

the respondent has been put to heavy expenses in defending himself, 

comprising seven items of expenditure covering the fees of briefing a 

Queen’s Counsel from the UK and several other costs attached thereto. 

Indeed, the respondent in his memorandum of appearance has stated that he 

was not only employing a local Q.C. (Chief H.O. Davies) as well as 10 

junior Counsel, but he was also employing Mr. MacKenna, Q.C., from 

London as the leader. 

The cost awarded was challenged on the grounds that the case was one in 

which the employment of the services of a Q.C. was hardly necessary and if 

one was needed, the services of a local Q.C. would have sufficed. Seeing it 

as an opportunity to lay down general principles upon which Courts are to 

allow costs in respect of Counsel engaged, Ademola CJF stated some 

general principles on this subject, excerpts of which are as follows: 

4. (1960) 1 NSCC 135 at 138-139 
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Any person is entitled to engage the best and the most prominent Counsel 

who is qualified to practice in Nigeria from any part of the globe, to conduct 

the most trifling matter or cause if he thinks his rank, position and wealth 

demand it, provided he does not expect his opponent to pay the expenses in 

costs of bringing the Counsel to Nigeria. If it is a case, which by the nature 

of it, requires the services or the ingenuity of a Q.C., or if one side has 

engaged a Q.C. and Q.C.’s are available in Nigeria to the other side, it 

should not be expected that the expenses of bringing a Q.C. from abroad 

will be recovered in costs. It is otherwise if there are no other Q.C.’s 

available to him in Nigeria whose services he may employ. If the nature of 

the case is a specialized one or if the case involves a branch of the law where 

an expert is needed and there is no Counsel with sufficient skill in that 

branch of the law in Nigeria, the expenses of bringing such an expert from 

abroad, in my view, are justifiable and should be recoverable in costs. If it 

were otherwise, there would be nothing to stop a litigant from employing 

Counsel from as far off as Australia to appear for him in the most trifling 

case and expect to recover his expenses in costs. The same applies to a 

litigant who would indulge in employing unusual numbers of Counsel and 

expects to be reimbursed in costs. 

In the words of his Lordship, the Court will not award unreasonable costs, 

and thus cripple a party who lost in an election petition or in an ordinary 

suit, merely because his opponent in the election petition, or in the suit, 

from considerations of his own position, or any special desire on his part to 

ensure success, chooses to employ very expensive Counsel or employ an 

unusual number of Counsel, or because he chooses to send an advocate 

from Nigeria to instruct Counsel in England; rather, costs are no more than 

an indemnity to the successful party to the extent that he is justly damnified. 
5Towing a similar line of thought, inOjiegbeAnr. vUbani&Anr.  the 

Supreme Court held that while costs are matters within the discretion of the 

trial Judge, they should be awarded on the ordinary principle of genuine and 

reasonable out of pocket expenses and normal counsel’s costs usually 

5. [1961] NSCC 153 
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awarded to a leader and, in this case, a junior. Thus, while, as a rule the 

Court will not interfere with the trial Judge’s discretion except as happened 

in Rewane’s Case,wherethe costs awarded are out of proportion to the costs 

properly recoverable in the particular type of case, it will interfere. In the 

case at hand, the trial court supposedly took into account the length of the 

case (ten days), the number of counsel engaged (1 st respondent engaged 

three but only one was present at a time), the number of witnesses who have 

given evidence (five for each respondent), and, three preliminary motions 

decided before the petition was heard, and assessed and fixed the costs to be 

paid by the petitioner to each respondent at 400 guineas.The award of cost 

was held to be out of proportion and the Supreme Court substituted an order 

for 200 guineas in favour of the 1 st respondent and 100 guineas in respect 

of the 2 nd respondent. 

More recently, UwaifoJSC underscored the reluctance of courts in 

entertaining such claims in the case ofNwanji (Trading in the Name and 
 6Style of Firestone Enterprises) v Coastal Services (Nig.) Ltd.  though His 

Lordship did not go as far as holding that such claims are maintainable. In 

his words: 

 [I]t is an unusual claim and difficult to accept in this country 

as things stand today because as said by Uwaifo, JCA in 

lhekwoaba v. A.C.B. Ltd. (1998) 10 NWLR (Pt. 571) 590 at 

610-611:  

 The issue of damages as an aspect of solicitor’s fees is not 

one that lends itself to support in this country. There is no 

system of costs taxation to get a realistic figure. Costs are 

awarded arbitrarily and certainly usually minimally. I do not 

therefore see why the appellants will be entitled to general 

or any damages against the auctioneer or against the 

mortgagee who engaged him, in the present case, on the 
 7

ground of solicitor’s costs paid by them.

6. (2004) 11 NWLR (Pt. 885) 552 at 569 
7. Ogakwu JCA adopted this reasoning in Michael v Access Bank of Nigeria Plc. (2017) LPELR-41981(CA) 
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8
InGuinness (Nig.) Plc. v Nwoke  Ibiyeye JCA went as far as saying ‘it is 

unethical and an affront to public policy to pass on the burden of solicitor’s 

fees to the other party’. His Lordship held that the circumstances making up 

the so-called ‘special damages’ occurred after the cause of action in the case 

had arisen, insisting that that this type of claim is outlandish to the operation 

of the principle of special damages and it should not be allowed. 

However, in International Offshore Construction Ltd & Ors. v Shoreline 
 9

Lifeboats Nig. Ltd.  Jega JCAupheld a claim for solicitor’s fees of 

N1,000,000.00.His Lordship relied on Rewane’s Caseto the extent that 

‘under our laws expenses incurred on services of counsel are reasonably 

compensated’ and that the appellant’s failure to challenge the evidence led 

or showing by evidence that the award was unreasonable or that the 

respondent employed an unusual number of counsel or a very expensive 

counsel or that the award was more than necessary to indemnify the 

respondent of the expenses incurred in counsel’s cost, justifies the award. 

Unfortunately, the further appeal to the Supreme Court against the Court of 

Appeal’s decision reporsted asPan African Int. Incorporation & Ors.v 
 10Shoreline Lifeboats Ltd &Anor.  did not decide the point on solicitor’s fees 

as the entire proceedings were nullified for breach of the rules of fair 

hearing and a retrial was ordered. 

 11In Union Bank of Nigeria Plc. vChimaeze,  a claim for solicitor’s fee of 

N250,000.00 was upheld by the Court of Appeal, the claim having been 

pleaded and evidence led thereon.Abba Aji JCA held that ‘The concept of 

public policy cannot be relied upon to prevent a successful litigant in 

wrongful dishonour of cheque when the customer holds in his account an 

amount equivalent to that endorsed on the cheque from the benefit of such 

awards,’ with His Lordship distinguishing the reasoning in Guinness (Nig.) 

Plc v Nwoke(Supra).The court reasoned that ‘had the breach by the 

Appellant not been occasioned, the Respondent would have no cause to 

8. (2000) 15 NWLR (Pt. 689) 135. 
9. (2003) 16 NWLR (Pt. 845) 157 
10. (2010) 6 NWLR (Pt. 1189) 98 SC 
11. (2006) LPELR-11747(CA) 
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engage the services of a legal practitioner and would not have been charged 

legal fees of N250,000.00’. Remarkably, the decision was upheld by the 

Supreme Court in its decision of Friday, the 11 th day of April, 2014reported 
 12

as Union Bank of Nigeria Plc. v Chimaeze  but without any explicit 

statement on the propriety of solicitor’s claim as head of claim. 

Discernible from the foregoing exegesis of the law is the fact that 

‘solicitor’s fees are in the realm of special damages which must be specially 
13

pleaded and strictly proved’: Divine Ideas Ltd. v Umoru.  Presumably, 

therefore, to sustain such a claim, the court ought to be satisfied that the 

claim for solicitor’s cost sufficiently particularized the various items that 

constituted it, as usually found in a bill of charges which usually shows 

items such as perusal of documents and giving professional advice, conduct 

of necessary (specific) inquiries, drawing-up the writ of summons and 
 14

statement of claim and the number of appearances in court etc.

We need to distinguish the circumstances in Prime Merchant Bank Ltd v 
 15

Man Mountain Company  where the Court of Appeal seemed to have held 

that the foreseeability test applies i.e. instructing counsel flows directly 

from the act of the party in default leading to litigation and so should be 

passed to that party. In the case, the plaintiff has sued the defendant 

claiming N3 Million and the defendant in turn counterclaimed for 

N300,000.00 as special damages being the cost of engaging solicitor to 

defend the suit. As against the claim for N3 Million, the trial court gave 

judgment in the sum of N300,000.00 in favour of the plaintiff ‘as balance of 

the Plaintiff’s claim’ but dismissed the defendant’s counterclaim. 

However, the trial court made two findings of fact; one was that the action 

of the plaintiff failed partially because the Plaintiff/Respondent committed 

a breach of the contract by asking for a withdrawal of his money before the 

12. (2014) 9 NWLR (Pt. 1411) 166 (SC) 
13. (2007) All FWLR (Pt. 380) 1468 at 1509 
14. See also Akingbehin v Thompson (2008) 6 NWLR (Pt.1083) 270 
15. (2000) All FWLR (Pt. 9) 1587 
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maturity date in the contract; the second finding was that the 

Defendant/counterclaimant has been wronged by the action instituted by 

the Plaintiff before the maturity date. It was in that sense that the appellate 

court held that ‘This engagement and cost of hiring the services of a 

solicitor in my view is a consequential loss flowing from the Breach of 

contract by the Plaintiff/Respondent’. Even at that, the claim eventually 

failed as it was held that it was not strictly proved. Thus, this case is no good 

authority that in all circumstances a solicitor’s fees may be claimed as 

special damage. 

Overall, toinsist that solicitor’s cost may be claimed as special damages 

distinct from other costs will be problematic for a number of reasons. For a 

defendant it would mean that, to be entitled to cost, especially cost of 

instructing and retaining counsel for his defence, he has to always file a 

counterclaim for solicitor’s costs as was done in Union Bank of Nigeria Plc. 
 16

v Associated Nigeria Hospital Equipment Limited &Anor;  otherwise, he 

would not be compensated even if the suit against him were frivolous and 

was dismissed since special damages required to be specially pleaded and 
 17 strictly proved. Notably, the case of Adegbenro v Akintola is authority that 

even where a plaintiff succeeded, he may nevertheless be obliged to pay the 

costs of the other party as exemplified by the peculiar circumstances of that 

case. 

Besides, there are proceedings where such claims for solicitor’s fees are 

intrinsically inappropriate. The clearest example is suits brought under the 

undefended list procedure.Here only claims for liquidated money demand 

or liquidated sum are permitted and such liquidated claims have been 

defined as ‘a sum of money previously agreed upon by the parties to a 

contract, if the action is based on a breach of contract... It has also been 
18 

defined as a definite settled sum which the defendant cannot deny...’ 

Invariably, the opposite party was not a party to the other party instructing 

counsel to prosecute his case and hence cannot be said to have agreed to the 

16 (2014) LPELR-23494(CA) 
17. (1963) All NLR 305 
18. Akpan v AkwaIbom Property & Investment Company Ltd (2013) LPELR-20753 (SC) perGaladima JSC 
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 19
sum so incurred. Hence, in Umo v Udonwa,  it was held that ‘For solicitors 

fee to come under the Undefended List Procedure it must have been 

factored into the agreement to be a debt known to the defendant’. 

Furthermore, having regard to the fact that the totality of what makes up a 

solicitor’s fee includes items such as number of appearances and processes 

filed, it would be speculative to give a figure as such expenses right from the 

commencement of a case. Realistically speaking, the full costs of some of 

the constituent items cannot be known until the matter is concluded, 

justifying the wisdom in Order 56 Rule 1(4)of the High Court of the FCT 

Civil Procedure Rules that ‘when courts are ordered to be paid, the amount 

of such costs shall, if practicable, be summarily determined by the Court at 
 20

the time of delivering the Judgment or making the Order’.  As held in UBN 
 21Plc. vAjabule&Anor.,  ‘the law is firmly established that special damages 

must be pleaded with distinct particularity and strictly proved and as such a 

Court is not entitled to make an award of special damages based on 

conjecture or on some fluid and speculative estimate of alleged loss 

sustained by a Plaintiff’. Some of such likely costs for which actual costs 

may not be known at the commencement of a suit include the procurement 

of expert witnesses in some very technical and delicate cases. 

In circumstanceswhere multiple claims are madea suit, if someof such 

claimswere to succeed while some others failed, it becomes a problem as to 

how solicitor’s fee or expenses incurred may be apportioned.A semblance 

of such situation arose in the case of Michael v Access Bank of Nigeria Plc. 
22The appellant as plaintiff sued the respondent bank at the High Court. The 

bank counterclaimed for defamation of its corporate name and sought for 

N2 Million for its Solicitors fees for defending the Appellant’s suit and also 

for prosecuting its counterclaim.The trial court granted the claim for 

19. (2012) LPELR-7857(CA) 
20. Order 56 Rule 1(3) of the Rules provided that ‘in fixing the amount of costs, the principles to be observed is thatthe 

party who is in the right is to be indemnified for the expenses towhich he has been necessarily put in the proceedings, 
as well as compensated for his time and effort in coming to court. The court may take into account all the 
circumstances of the case. 

21. (2011) 12 SC (Pt. IV) 1 
22. (2017) LPELR-41981(CA) 
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solicitor’s fees of N2 Million but it was reversed on appeal, the Court of 

Appeal, per Georgewill JCA, reasoning that the pleadings and the evidence 

led thereon did not in the least or prima facie show which portion of the N2 

Million special damages claim was for the defence and which portion 

thereof was for the prosecution of the counterclaim. 

Finally, whether for breach of contract or for a tortious wrong, a plaintiff is 

expected by the law to mitigate his losses. If, as argued by some, a cause of 

action is constituted by the defendant’s wrongful act and the consequential 

damage or loss suffered by the plaintiff, the expenses of engaging a solicitor 

may,in that sense,rank as consequential loss. However, as a corollary, then 

the plaintiff bear a duty to minimise the extent of his loss. Why then should a 

defendant be called upon to indemnify a plaintiff who instructed a Senior 

Advocate for N15 Million whereas there are other Senior Advocates with 

comparable or even better skill, competence and experience who would 

have charged N7 Million? 

Thankfully, the courts themselves have expounded the relevant 

considerations to be taken into account in determining costs which, in our 

opinion, has sufficiently taken into account the head of solicitor’s fees. 
23 

These factors were summarized by Ogunbiyi, JCA in Adelakun v Oruku as 

follows: 

i.  the summons fees paid; 

ii.  the duration of the case; 

iii.  the number of witnesses called by the party in victory; 

iv.  the vexations or frivolous nature of the action or defence of the party 

 who failed in the litigation; 

v.  the cost of legal representation;

vi.  the monetary value at the time of incurring the expenses; and 

vii.  the value and purchasing power of the currency of award at the time  

of the award. 

23. (2006) 11 NWLR (Pt. 992) 625 at 650 

NJI LAW JOURNAL (2018) VOLUME 14 (FOURTEEN) 59



We dare say the above factors are not exhaustive but they are a good guide. 

In exercising its discretion, the court must distinguish between fixed or 

statutory costs (such as filing fees) which restrict the exercise of discretion 

vis-à-vis variable costs (such as solicitor’s fees) over which more discretion 

may be exercised. As a matter of method, to facilitate the court’s award of 

such costs, counsel may in the final address itemize and support with facts 

the factors (including the above identified) likely to affect or influence costs 
 24or the sum of such cost.  Alternatively, counsel may orally state the factors 

and ask for cost orally upon judgment being given in his favour. In any 

event, a right of reply must be given to the opposite party and costs already 

awarded ought to be taken into account in any subsequent award of costs.

 

Hopefully, in no distant time the question of whether solicitor’s cost should 

be a head of special damage claim or part of general costs will be 

conclusively addressed by the Supreme Court.For now, our conviction is 

that the prevailing authority is that of Rewane v Okotie-Eboh (Supra) which 

only contemplates a successful party being compensated for costs 

reasonably incurred. But what is beyond doubt is that the rules of court 

contemplates that costs of action should be determined at the end of a suit, 

not as part of the substantive suit, and even then, the amount awarded is at 

the discretion of the court provided the discretion is exercised judiciously 

and judicially. Before the Supreme Courtrevisits the question, it may be 

helpful to evolve and implement a scale or at least a range of charges to be 
25

awarded for solicitor’s fees, as was done in Ajidahum v Mgbakor. 

24. Guinness (Nigeria) Plc vOnegbedan(2011) LPELR-4222(CA)per Sanusi, JCA 
25. [1956] SCNLR 294 
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THE LEGAL FRAMEWORK FOR ADOPTION IN NIGERIA* 

 

INTRODUCTION: - 
1Adoption simply put is making a Child your own.  It is about a person  

becoming the legal parent of a Child. In adoption, the Adopter does not only 

have the care of the Child but becomes for all legal intents and purposes the 

Child’s parent. 

 2Adoption in essence is about recognising the need of a child that requires  a 

Family and thereby legally giving a family to that Child that is in need or 

deprived of a family. There is no gain saying the fact that some Children by 

the circumstances of their birth are deprived of their family Company. 

A legal frame work would be defined as a legal doctrine, set of rules, 

procedural steps or texts often established through precedent in the 
 3

common law through which judgment can be determined in a given case  .

In the light of this, the United Nations on the Right of the Childs recognises 

that the family is the fundamental group of Society and the natural 

environment for the growth and well-being of all its members and 

particularly Children should be afforded the necessary protection and 

assistance, so that it can fully assume responsibilities within the 

Community.  The United Nations had made some rules and procedures in 

respect of the right of a Child and Adoption.  

 

This paper critically examines the relevant International Instrument visa vis 

the available legal frame work in Nigeria.  It also focuses generally on the 

grey areas of the adoption laws.   It looks into the newly revised Child Right 

* Mrs. B.O. Osunsanmi, Lagos State Magistrate   
1. Webster’s Dictionary, International Edition. 
2. United Nations General Assembly on the 20 th day of November 1989; ratified by Nigeria Constitution on 21st day of 

March 2009 (Lagos). 
3. Macmillan Dictionary .com. wikepedia. 
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Law of Lagos State, the general roles of the Court and proffers solutions to 

some of the identified problems.   

 4
UNCRC GENERAL PROVISION ON ADOPTIONS  :- 

To this end Article XX of the Rights of the Child states: - 

1.  A child temporarily or permanently deprived of his or her family 

environment, or in whose own best interests cannot be allowed to 

remain in that environment, shall be entitled to special protection 

and assistance provided by the State. 

 

2.  States Parties shall in accordance with their National laws ensure 

alternative care for such a child. 

 

3.  Such care should include, inter alia, foster placement, Kafala of 

Islamic law, adoption, or if necessary, placement in suitable 

institutions for the care of Children. When considering Solutions, 

due regard shall be paid to the desirably of continuity in a child’s 

upbringing and to the Child’s ethnic, religious, cultural and 

linguistic background. 

 

Article XXI: - 

States Parties which recognize and / or permit the system of adoption shall 

ensure that the best interests of the child shall be the paramount 

consideration and they shall: - 

(a)  Ensure that the adoption of a Child is authorised only by competent 

authorities who determine, in accordance with applicable law and 

procedures and on the basis of all pertinent and reliable information, 

that the adoption is permissible in view of the child’s status 

concerning parents, relatives and legal guardian and that, if 

required, the persons concerned have given their informed consent 

4. Though there are other International instruments like the OAU Chapter on the Right hand and Welfare of the Child 
and optional protocol to the convention on the Right of the Child… (New York 25 th May 2000) but this paper focuses 
on United Nations Convention on the Right of the Child. 
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to the adoption on the basis of such counselling as may be necessary. 

 

(b)  Recognise that inter-country adoption may be considered as an 

alternative means of child’s care, if the child cannot be placed in a 

foster or an adoptive family or cannot in any suitable manner be 

cared for in the child’s country of origin. 

 

(c)  Ensure that the child concerned by inter-country adoption enjoys 

safe guards and standards equivalent to those existing in the case of 

national adoption. 

 

(d)  Take all appropriate measures to ensure that, in inter-country 

adoption, the placement does not result in improper financial gain 

for those involved in it. 

(e)  Promote, where appropriate, the objectives of this article by 

concluding bilateral or multilateral arrangements or agreements, 

and endeavour, within this framework, to ensure that the placement 

of the child in another country is carried out by competent 

authorities or organs. 

 

DOMESTICATION OF UNCRC: - 

Since Nigeria has ratified the convention, it is expected that the principles, 

enshrined in the International instrument will be domesticated. Nigeria 

actually domesticated the general principles by enacting the Child Right 

Act 2003 and Lagos State in 2007. The law makes copious provision for 

Adoption in providing alternative for children in need of care on the 
5Family  .  I shall therefore in the course of this Paper be making a 

comparative analysis of Federal Court and State Government on 

domestication of the International Instrument. Some of the provision 

5. Sections 125 to 148 of the Child’s Rights Act 2003 provides for Adoption while the Child Rights Law of Lagos State 
2007 as revised made provision for Adoption in Section 116 to 136. Prior to the two enactments there were specialised 
Laws since 1968 on Adoptions which have been revoked by the extant Laws. 
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relating to Adoption in the Child Right Act appears to be similar to the old 

2007 Child Rights Law, Lagos State.  

 6
Both Laws  stated in Section I respectively of the Child Right Act. ‘’In 

every action concerning the Child, whether undertaking by an individual, 

Public or Private body, Institutions or Services, Court of law or 

administrative or Legislative Authority the best interest of the Child shall 

be primary consideration’’. 

Section I of the Children Law of Lagos State provides that as from the 

commencement of this Law, every action concerning a Child undertaken by 

any individual Public or Private Body, Institution, Court of Law 

Administrative of Legislative Authority, the best interest of the Child must 

be the primary consideration.’ 

That means every application relating to any issue that a Child may be faced 

with the paramount factor that should be considered is in the best interest of 
 7

the Child. So, in handling any Case of Adoptions  , the Courts are to 

consider the best interest of the Child which should be made Subject to the 

Child concerned especially in the given of a legal parent to the Child. 

  
 8Generally, and in many jurisdiction  certain restrictions are made in respect 

of Adoption.  Section 129 CPA for instance states the qualification of who 

may adopt as the philosophy of the law in respect of Juvenile as evolved 

over the year from Welfare model to the best interest model, so that any 

restriction on the adoption of any Child is expected to be tailored along the 

best interest of the Child.  Based on best International Practices that have 

evolved are such that are contained in Section 129 of the Child Rights CPA.

6. Only the Family Court are seized of the jurisdiction.   See Section 149 - 153 of the Child Right Act. 
7. See 2002 Adoption and Children Act United Kingdom. 
8.   Child Welfare Information Gateway (2003). Determining the best interest of the Child.  Washington, DC U. S. 

Department of Health and Human Services Children Bureau. www.childwelfare.gov. 
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PERSONS WHO MAY ADOPT: - 

The following persons may apply for an adoption Order. 

(a)  A married couple where: -  

(i)  Each of them has attained the age of twenty-five years. 

 (ii)  There is an order authorizing them jointly to adopt a Child; or 

(b)  A married person, if he has obtained consent of his spouse, as 

required under Section 132 of this Act; or 

©  A single person, if he has attained the of thirty-five years, provided 

that the Child to be adopted is of the same sex as the person 

adopting; or  

(d)  In all cases specified in paragraphs (1), (b) and (c) of this Section, the 

adopter or adopters shall be persons found to be suitable to adopt the 

child in question by the appropriate investigating officers. 

However, the grey areas are the requirements/restrictions found in Section 

123 of the (old) Child Right Law, Section 144, 145 and Section 131 of the 

Child Right Act.  

Section 131 states: -   

Restriction on the making of adoption Orders: - 

(1)  Restriction on the making of adoption Orders. 

 (a)  The applicant or, in the case of a joint application, one of them, 

is not less than twenty-five years old and is, at least, twenty-one 

years older than the Child.  

 (b)  The applicant, or in the case of a joint application, both or, at 

least, one of them and the Child are resident in the same State. 

 (c)  The applicant has been resident or, in the case of a joint 

application, both of them have been resident in the State which 

the application is made for a period of, at least, five years; 

 (d)  The applicant is a citizen or, in the case of a joint application, 

both applicants are citizen of Nigeria;  

 (e)  The Child has been in the care of the applicant for a period of at 
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least three consecutive months immediately preceding the date 

on which the order is made; and  

 (f)  The applicant has, at least twelve months before the making of 

the order informed the Social Welfare Officer of his intention to 

adopt the Child. 

The restrictions that have been the Subject of criticism are these: -  

(1)     Residency.  

(2)     Citizenship  

(3)     Three months bonding period.  

(4)     One-year prior Application before Adoption orders. 

 

The restriction on residency and citizenship of a prospective adopter has 

been strongly criticised by some Stakeholders as unnecessarily restrictive 

and working against inter-country Adoptions and ultimately against the 

best interest of the Child. This brings to question what exactly is the best 

interest of the Child that has been deprived of the parenting benefits i. e. 

fatherly and motherly love? By what standard is the interest of such Child 

determined?  Was the Child allowed to participate in the Adoption 

proceedings that will for life change his/her Status? Is the voice of the child 

heard in all the proceedings in respect of his/her Adoption in order to 

determine his/her interest? (We have heard from some of our Lords 

Spiritual that Children have Guardian Angels). As Individual, Public or 

Private body, do we receive any information from the Guardian Angel of 

any Child in need of care’ before allowing or restricting any prospective 

Adopter. What are the parameters or guiding principles that a Court uses in 

‘judging’ applications on Adoptions?

 

If we are not sure of the right answers to these numerous questions, then, it 

is time we look critically into the grund norm and every available legal 

framework to get answers that would best suit the best interest of Child in 

need of a parent. 
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Although, there is no Standard definition of ‘best interest of the Child’, the 
9United Nation Children Bureau  stated that the best interest of a child refers 

to the deliberation that Courts undertake when deciding what type of 

Services, actions and orders will best serve a Child as well as who is best 

suited to take care of a Child.  The following guidelines are identified in 

considering the best interest of a Child: - 

(i)  The emotional ties and relationships between the Child and his/her 
 10 Parents siblings, family and house members . 

(ii)  The capacity of the Parents to provide on safe home and adequate 

 food, clothing and medical care.
 11(iii)  The mental and physical health of Parents  .  

(iv)  Child wishes.  

(v)  Legal framework; Constitution and Child Protection Laws.

The Courts will apply factual situation in respect of the first to fourth 

guidelines while the fifth guidelines would be based on the only available 

legal frame work.  The Courts apply the law to the fact before the Court. 

Section 42 (2) Constitution: - 

No citizen of Nigeria shall be subjected to any disability or deprivation 

merely by reason of the circumstances of his birth. 

Article II of UNCRC: - 

1.  The States Parties to the present Convention shall respect and ensure 

the rights set forth in this Convention for each child within their 

jurisdiction without discrimination of any kind, irrespective of the 

child’s or his or her parents of legal guardian’s race, colour, sex, 

language, religion, political or other opinion, national, ethnic or 

social origin, property, disability, birth or other status. 

2.  States Parties shall take all appropriate measures to ensure that the 

child is protected against all forms of discrimination or punishment 

9.  Akinbuwa Vs. Akinbuwa PT.  559 NWLR Pg. 663 Ratio 4
10. Re-adoptions of Baby S.  2016 (Unreported). 
11. Section 128 CRA and Section 118 CRL, Lagos. 
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on the basis of the status, activities, expressed opinions, or beliefs of 

the child’s parents, legal guardians, or family members. 

In the light of the Constitution and UNCRC Section 131 CPA does not 

really appreciate the right of the Child as relating to the alternative benefits 

of the adoptive parents especially in the area of inter-country adoptions and 

especially where a Child is deprived discriminated against, abandoned and 
 12deserted even by his/her biological parents and loved ones  . 

A person that is drowning does not really care who rescues him/her whether 

a citizen or non-citizen, whether from the black race or from the white race. 

Therefore, restriction on citizenship may not be in the best interest of a child 

in dire need of a parent, as every Childs has a right to private home and 
 13family life  .

THE ROLE OF THE COURT 

To the extent that Section 131 is contradictory to Section 1 and 3 of the same 

law and also in conflict with Article II and XXI of UNCRC, it could be the 

interpreted and resolved in favour and n the best interest of the Child.  This 

is where the Courts have an important role to play in the interpreting of what 
 14the law is and what is in the best interest of the Child  .   

The ultimate orbiter of what is the best interest of the Child is the Court.  

This is not a judicial expire building.  It is the division of responsibility that 
 15Parliament has laid down.  It must be respected . Section 144 in this regard 

is a usurpation of the power of the Court.  It is also contradictory to Section 

126 (1) which requires every application to be made to the Court and as 

such the combined effect of Section 144 and 145 made nonsense of the best 

interest of the Child as Interstate adoptions is left to only what the Minister 

‘thinks fit’ Sections 144 and 145 should be totally expunged from the Law.

12. Section 8 CRA and Section 7 CRA 
13. See RC Order C (A child Vs. XYZ County Council (2007) EWCA. 
14. (2008) EWCA CIV 439 (41) 
15 Section 131 1(e) CRA and Section 36 CRL. 
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THE BONDING PERIOD 

 16Though, it has been argued in some quarters that the 3 months  bonding 

period is too long and extensive and works hardship as for as inter country 

adoption is concerned but the extreme benefit of bonding period between 

the Adopters and Adoptees cannot be over emphasised. Experience has 

shown that it is only during this bonding period that the Child is able to 

participate in adoption processes and proceedings through his/her reaction 

or body language to the prospective Adopters.  Since the parties during the 

period are being monitored by the Social Worker as provided by the law 

through the Ministry of Youth and Social Welfare Services, the Social 

workers who are expected to give report to the Court, gives first-hand 
 17

information on the wishes of the Child and it is ascertained by the Court  .

 
 18

THE CHILD’S RIGHT LAW OF LAGOS SATE AS REVISED

It is cheering news that the yearnings and aspirations of stake holders in the 

Administration of Juvenile Justice is now being met as most of the grey 

areas of the Child Rights Law 2007 and especially Section 123 have been 

greatly amended and modified as follows: -  

The Court must, before making an adoption order, satisfy itself that –  

a.  Every consent required under Section 122 of this Law which has not 

been dispensed with has been obtained.  

b.  Every person who has given his consent understand the nature and 

effect of the adoption order for which the application is granted and 

for this purpose, the relevant adoptions service must provide 

adequate counselling for the parties involved in the adoption.  

c.  The order, if granted, must be for the welfare of and in the best 

interest of the Child, with due consideration being given to the 

wishes of the Child having regard to the Child’s age and 

16. See Section 132 (3) CRA   
17. The Revised Law of Lagos State. May 2015.
18. See Damulak Vs. Damulak. PT. 874 NWLR p. 157 on the wide discretionary powers of the Court. 
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understanding, and  

d.  The applicant has not received or agreed to received, and no person 

has agreed to grant or to give to the applicant any payment or other 

reward in consideration of the adoption than what the Court will 

approved. 

It is noteworthy that the requirement of non-Citizenship and the issue of 

Residency has been re-addressed.  It actually welcomes inter country 

Adoptions and even the 3 months bonding period has been left to the Court 
19 20

discretion  . However, the requirement for application, one year  prior to 

Court order is still required.  Section 119 restricted only those who may 

adopt as: -  

(i)  A married Couple, each of them not below the age of 25 years.  

(ii)  A married person if he/she obtains the consent of his/her spouse.  

(iii) A single person not below the age of 35 years. 

 

SUGGESTIONS AND RECOMMENDATIONS  

1.  Full implementation of the Child Right Law of Lagos State (as 

amended) by the Public bodies and Court of law. 

2.  The example of the Lagos State Government in constantly 

reviewing of her Laws should be emulated by the Federal 

Government and every other States in bringing adoption Laws in 

line with best International Practices. 

3.  Section 131,144 and 145 of the Child Right Act should be amended, 

as it erodes the power of the Court.  

4.  Every State in Nigeria should expose every Child in need of care and 

parenting to the benefits of International Adoptions by providing 

proper legal framework in line with UNCRC.  

5.  The Adoption Services provided within the States and Federal 

Capital Territory should be made effective, there must be regular 

training of all Staffs and Stakeholders in Child Justice System.

19. Section 119 CRL. 
20  Section 119 CRL.
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In conclusion, a Child in need of care and parenting whose Fundamental 

Right has been breached in having a family life may throughout his/her 

Childhood years end up being institutionalised, where Local parents are not 

available. Stakeholders in the administration of Juvenile Justice should 

bear in mind that such Children do not have the capacity to fight against any 

unrighteous decrees. 
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APPRAISAL OF CO-OPERATIVE MECHANISMS FOR 

DEVELOPING STRADDLING RESERVES IN THE OUTER 

CONTINENTAL SHELF⃰ 

ABSTRACT 

Hydrocarbon is only stable where the equilibrium of the reserve is equal at 

all points. Once the stress differential is unequal, the hydrocarbons will 

migrate towards the exit point until the stress differential is equalised. At 

the domestic level, the rule of capture which encourages competitive 

drilling has been outlawed in most jurisdictions pursuant to its inefficient 

and wasteful consequences in the recovery of hydrocarbons. However, at 

the international level, the rule of capture is not categorically proscribed in 

the development of hydrocarbons that straddle international maritime 

delimitations. Nonetheless, States and operators are conscious of 

economically and environmentally negative impact of competitive drilling. 

Notably, unless a practice is imposed by a Treaty thus applicable to State 

Parties as a conventional rule or the practice has crystallised into custom 

recognised as law, States as sovereign entities are not bound by such 

practice. Since, a State cannot be inhibited from unilateral exploitation of  

shared reservoirs, it is imperative that an optimal  mechanism is adopted by 

States to efficiently recover the shared reserve and apportion the output 

equitably between the interested States. The Article sets out to compare 

three menu of cooperative mechanisms deployed in the development of 

shared reservoirs and to suggest the most suitable development regime to 

be adopted by the states where the reserve traverse maritime boundaries 

between States in their delimited outer continental shelves. 

⃰  Dr. Fatihu A. Abba has an LLM in Petroleum Law and Policy and PhD on International Law of the Sea and 

Natural Resources from the Centre for Energy, Petroleum, Mineral Law and Policy, University of Dundee, 

Scotland-United Kingdom. Presently he is a Lecturer at the Faculty of Law, University of Abuja, Principal 

Abba Global Legal Services and Director General of the Legal Academy. He can be contacted through his e-

mail address:- faabba2006@yahoo.co.uk or phone +234 (0) 7037095891. 
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1.0  Introduction 

Some form of cooperation is imperative where hydrocarbons straddle an 
1extended continental shelf  is to be rationally developed and shared 

equitably with potential adjacent and/or opposite parties-be they coastal 

States or International Institutions. 

 

Exploration, development and production of petroleum are principally 

conducted through concession or licensing, production sharing contracts, 
 2

participation agreement or the service agreement.  Because of the apparent 

significant risks and expenses associated with the production of petroleum, 

operators in the industry always find it prudent to agree on some form of 

cooperation in developing a common petroleum reserve. These cooperative 

arrangements are essentially classified into three:- 

(i)  Joint development scheme; 

(ii)  Unitization scheme; and 

(iii) Joint Venture 

This Article sets out to compare the various cooperative approaches 

adopted in the development of petroleum with a view to determining the 

optimal framework that is most effective in the efficient, rational 

development and equitable distribution of petroleum that straddle an outer 

extended continental shelf and the area.

1. ‘Extended continental shelf’ refers to the seabed and subsoil beyond 200 NM from the baselines from which the 

 territorial sea is measured up 350 NM maximum outer limits or 100 NM from 2,500 metre isobaths. See Abba A.F. 

CEPMLP-University of Dundee PhD Thesis titled ‘The Legal Regime for Developing the Hydrocarbon Resources of 

the Outer Continental Shelf’ 2015, pp.1-302 at p.5. See further See L.D.M. Nelson, D. Ong and A.G.O. Elferink, 

‘Legal Issues of the Outer Continental Shelf International Law Association-Berlin Conference’ (2004): pp. 1-32 at p. 

2-Source-www.ila-hq.org/.../B5A51216-8125-4A4B-ABA5D2CAD1CF4E98 Last visited 05/07/2016. 

See also A.G.O. Elferink, ‘Article 76 of the LOSC on the Definition of the Continental Shelf: Questions Concerning its 

Interpretation from a Legal Perspective’, International  Journal of Marine and Coastal Law, 21, No. 3, 2006, pp. 269-285 at 

p.  275. This definition covers the maximum area a coastal State may claim as outer continental shelf according to the 

constraints stipulated by Article 76 (5) of the UNCLOS. 

2. See J.S. Dzienkowski, ‘Concession, Production Sharing, and Participation Agreements for Developing a Country’s 

Natural Resources,’ in E.E. Smith et al (eds.) International Petroleum Transactions (Denver, Colorado; Rocky 

Mountain Mineral Law Foundation, 2 nd ed. 2002), pp. 392-550 at p. 411. According to Dennis C. Stickley, PSC, the 

Service Contract, the Participation Agreement and Hybrid Arrangements have emerged to replace traditional 

Concession arrangements. See D.C. Stickley, A Framework for Negotiating & Documenting Petroleum Industry 

Transactions (Dennis C. Stickley, first published 2006), at p. 16.
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The article starts with introduction and then conceptual foundation of the 

basis of the states obligation to cooperate in harnessing the common 

hydrocarbon deposits in the delimited continental shelf is done. The article 

went on to examine and analyse the various mechanisms available for the 

states to adopt for effective and efficient development of these resources. 

The article ends with conclusion. 

1.1  Is There Obligation to Cooperate for Developing Straddling 

 Reserves in the Outer Continental Shelf? 

Disputes with respect to the delimitation of the continental shelf boundaries 

between or among coastal states are a common occurrence. These disputes 

however take different dimension and become more serious and in some 

cases lead to confrontations among these nations when it is clear that the 
 3area in dispute is endowed with common hydrocarbon deposits.  It has been 

observed that the mere likely presence of these deposits normally prompt 
4

states to make overlapping claims to continental shelf area.  When these 

disputes occur, coastal countries in most cases seek cooperation between or 

among themselves on how best to settle them and in the meantime be able to 

harness the resources. 

Even though coastal states by virtue of customary international law have 
 5rights over resources deposited in their continental shelf,  the need to 

cooperate with adjacent or opposite coastal states laying claim to same 

resources is obvious considering the nature of the resources. Lagoni noted 

the character of these resources as follows; 

       [e]xtracting natural gas or petroleum at one point…changes 

conditions of the whole deposit. One possible result is that 

other states cannot extract the minerals from their part of the 

3. A common resource has been defined to mean any natural resources that can be used or is in fact being used by two or 
more states. These resources are normally found across already delimited continental shelf boundaries or in areas 
where there are overlapping claims to the continental shelf by the adjacent or opposite coastal states. See David M. 
Ong, Joint Development of Common Offshore Oil and Gas Deposits: “Mere” States Practice or Customary 
International Law?, The American Journal of International Law, Vol. 93, No. 4, pp 771-804; See also William T. 
Onarato, Apportionment of an International Common Petroleum Deposit, 26 INT’L & COMP. L. Q. 324, 329 (1977) 
for another definition of common petroleum deposit. 

4. Ibid p 774 
5. North Sea Continental Shelf (FRG/Den.; FRG/Neth.), 1961 ICJ REP. 3, 22, para. 20 (Feb. 20) 
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6. R. Lagoni, Interim Measures Pending Maritime Delimitation, American Journal of International Law, 78 (1984), pp 
345-368 

7 It is not necessary to go into details of these practices here for they have been sufficiently analyzed by publicists 
elsewhere in lots of legal literature. Waldock has traced the genesis of these states practices to the Truman 
Proclamation of September 28, 1945. C. H. M. Waldock, The Legal Basis of Claims to the Continental Shelf, 
Transactions of the Grotius Society, Vol. 36, (1950), 115-148. On this see also R. Lagoni, Oil and Gas Deposits 
Across National Frontiers, 73 AJIL 215, 224 (1979), see also B. 

Kwiatkowska, Economic and Environmental Considerations in Maritime Boundary Delimitations, in INTERNATIONA
MARITIME BOUNDARIES 75, 87, (eds., Jonathan I. Charney & Lewis M. Alexander, 1993)  
8. R. Lagoni, Interim Measures, supra note 6 

deposit, even if the first state has extracted only that portion 
6originally situated in its territory or continental shelf. 

Because of the nature of these straddling resources as described above by 

Lagoni, countries have no option but to seek to cooperate on how to harness 

them. However, there seem to be no any rule regarding cooperation been 

developed under customary international law that has achieved the required 

opinio juris. Though there is absence of well established rules of customary 

international law on obligation of the parties to cooperate with respect to 

shared straddling hydrocarbon resources, there is to be noted acceptable 
7and consistent states’ practice  on cooperative development only that the 

publicists are divided in their opinions on whether or not those state 

practices have been consistent enough and sufficiently accepted to have 

attracted the requisite opinio juris. 

Lagoni is of the view that where continental shelf boundaries are delineated 

and established, then there is a duty under customary international law on 

the parties to seek joint development agreement in good faith. Where the 

boundaries are in dispute, or there are overlapping claims from the coastal 

states with respect to their continental shelf boundaries, then according to 
8

Lagoni the rules here are uncertain. Lagoni therefore appeared to make a 

distinction between already delimited and overlapping claims and hold that 

for the former, there is a customary international law rule regarding 

cooperation by the parties, and for the latter, it is still debatable. 

NJI LAW JOURNAL (2018) VOLUME 14 (FOURTEEN) 75



Ong, on the other hand, found that there is indeed from the states’ practices 
9on cooperative development, an established customary international rule 

on the obligation of states to cooperate in the exploitation of their shared 
10

natural resources. 

Even with the absence of undisputable customary international law to 

ground parties’ obligations to cooperate in order to maximally use such 

resources, states are urged, in various relevant UN Conventions especially 

the 1982 UNCLOS, to settle whatever disputes between or among 
11

themselves peacefully and in accordance with mutual understanding.  The 

states are to make efforts to go into realistic interim arrangements in 

anticipation of discovery of common mineral or hydrocarbon deposits 
12

before the final delimitation of their continental shelf.  These 

arrangements must be made on the strength of understanding and 
 13

cooperation.

It is on the strength of this obligation to cooperate between adjacent or 

opposite coastal states laying claims to straddling hydrocarbon resources 

on their continental shelf that this article seeks to examine the various 

model available to these states. 

1.2 Joint Development 

Where a petroleum reserve is subject to overlapping claims on the 

continental shelf of adjacent or opposite coastal States, each State has a 
 14legal claim over the deposit as the International Court of Justice observed 

that ‘evidently any dispute about boundaries involve that there is a disputed 
15

fringe area, to which both parties are laying claim.’  This is even truer in 

9. Ong however noted that the uncertainty on the existence of customary international law on the obligation of states to 
cooperate is occasioned by the fact that ‘…no one type or model of joint development agreement appears to 
predominate…’ Ong supra note 3, p 788 

10. Ibid 
11. Ibid, p 780-81 
12. See the 1982 Law of the Sea Convention opened for signature on December 10, 1982, UN Doc. A/Conf.62/122 reprinted 

in the United Nations, Official Text of the United Nations Convention on the Law of the Sea and the Agreement Relating 
to the Implementation of Part XI of the United Nations Convention on the Law of the Sea with Index and Excerpts from 
the Final Act of the Third United Nations Conference on the Law of the Sea (New York: United Nations Publication, Sales 
No. E97V.10, 1997) and (1982) XXI ILM 1261 [hereinafter UNCLOS] Article 83(3) 

13. David M. Ong, Development of  Common Offshore Oil and Gas Deposits, supra note 3 
14. (‘ICJ’). 
15.  North Sea Continental Shelf Cases, 1969, ICJ Rep. para. 20.
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 16
cases where coastal States are less than 400 Nautical Miles (‘NM’) apart.  

Notably, the likely presence of petroleum exacerbates the making of such 
17 claims. 

Where no maritime boundary has been agreed and States differ as to which 

of them is entitled to exercise sovereign rights over a reserve, it is difficult 

preventing an interested State from unilateral development. However, 

some publicists are of the opinion that a disputing State can only authorise 

unilateral prospecting rather than actual development in the disputed area. 

This school of thought contends that a State that unilaterally authorises 

commercial production of the disputed resource may expose itself to 
 18

protests and claims for breach of sovereign rights of another State.

Lagoni opines that inference may be drawn from Aegean Sea Continental 

Shelf cases that; ’... any activity which represents an irreparable prejudice 

to the final delimitation agreement namely the “establishment of 

installations on or above the seabed” or the “... actual appropriation or other 

uses of natural resources” would doubtless be prohibited under paragraph 3 

of Article 74 and 83 of the United Nations Convention on the Law of the Sea 
19UNCLOS.’ 

Since these activities could be terminated by an injunction if the dispute is 
 20submitted to a Court or Tribunal.  This contention was confirmed by the 

fact that both Tunisia and Libya halted their operations in the area of 

overlapping claims while their dispute was before the ICJ. 

16. David M. Ong, Development of  Common Offshore Oil and Gas Deposits, note 3 
17. For example, at the end of the Second World War, provisions of the Paris Treaty conferred Greece with substantial 

control of the Aegean Sea and most of its islands. With the discovery of oil off the coast of Thassos, a northern Aegean 
island, resource related dispute historically became the hallmark of the dispute in the Aegean Sea between Greece 
and Turkey. For the details of this dispute see C. Arvantides, ‘Disputing the Continental Region in the Aegean Sea: the 
Environmental Implications of the Greek-Turkish Standoff’-ICE Case Studies, Available from 
http://gurukul.acc.american.edu/ted/ice/agean.htm Last visited 16/06/04. 

18. See Fox et al, (eds.) Joint Development of Offshore Oil and Gas (17, Russell Square, London: Charles Clore House, 
BIICL (British Institute of International and Comparative Law), 1998)), at p. 35.

19. See UNCLOS and R. Lagoni, ‘Interim Measures Pending Maritime Delimitation,’ note 6 p. 366. 
20. ibid 
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Therefore, when a company wishes to commence a search and 

subsequently exploit petroleum, and, the jurisdiction over the reserve is 

claimed by two or more States, the interested entity may either refrain from 

procuring a licence or contract, or embark on a risky venture and select one 

of the competing jurisdictions and corresponding petroleum legislations to 

submit its application for the required authorisation. To defer the search for 

petroleum and wait for the resolution between the disputing States may not 

always be advisable if there are more persons interested in such search. 

However, for a producer, this route is impracticable, considering that it 

might have to conduct its operations according to different regulations and 

might find itself in a position of having to pay taxes and levies to more than 
21 

one authority. 

As resolving competing claims to territorial sovereignty is not easily and 

quickly resolved particularly if the disputed area is suspected of being rich 

in natural resources, the interested States may risk developing the resource, 

indefinitely defer deriving benefits from the development or resort to an 

interim solution by executing an agreement for jointly developing the area 
 22 of overlapping claims.

The joint approach which is specially designed to allow the industry access 

to and the right to develop these resources is in fact, recommended by 

Article 74 (3) and 83 of the UNCLOS which states that pending agreement 
 23

on the delimitation of the Exclusive Economic Zone  or the continental 

shelf, the States concerned should make every effort to enter into 

provisional arrangements of a practical nature, which will be without 

prejudice to the final delimitation. 

1.2  (i) Definitions of Joint Development 

The concept of joint development is not understood or used uniformly. Joint 

development is a generic term that drives from unitisation which is a 

21. B. Taverne, An Introduction to the Regulation of Petroleum Industry-Laws, Contracts and Conventions 
(London/Dordrecht/Boston: Graham & Trotman/Martinus Nijhoff, 1994), at p. 64. 

22. See E.E. Smith et al, (eds.) International Petroleum Transactions, supra note 2 at p. 312. 
23.  (EEZ) 
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cooperative arrangement for developing resources that straddle a delimited 

maritime area to the shared development of resources in disputed maritime 
24 areas and the various gradations in between. 

Publicists on joint development arrangements have offered several 

definitions of joint development each different from the other. Lagoni 

defines joint development as ‘... cooperation between states with regard to 

the exploration for and exploitation of certain deposits, fields or 

accumulations of non-living resources which either extends across a 
 25

boundary line or in an area of overlapping claims.’  On the other hand, 

Miyoshi described joint development as ‘an inter-governmental 

arrangement of a provisional nature, designed for functional purposes of 

joint exploration and/or exploitation of hydrocarbon resources of the sea-
26bed beyond the territorial sea.’  On his part, Gault sees joint development 

as a ‘decision by one or more countries to pool any rights they may have 

over a given area and to a greater or lesser degree undertake some form of 

joint management for the purposes of exploring and exploiting offshore 
27 

minerals.’

The research team of British Institute of International and Comparative 

Law (BIICL) on joint development stated that it is ‘... an agreement 

between two states to develop, so as to share jointly in agreed proportions 

by interstate cooperation and national measures, the offshore oil and gas in 

a designated zone of the seabed and subsoil of the continental shelf to which 

either or both of the participating states are entitled under international 
28 law.’

24. See M. Miyoshi, ‘The Basic Concept of Joint Development of Hydrocarbon Resources on the Continental Shelf 
(With Special Reference to the Discussion at the East-West Centre Workshops on the South-East-Asian Seas),’ 
International Journal of Estuarine and Coastal Law, 3 (1988) Appendix 2 at p. 17. 

25. R. Lagoni, ‘Oil and Gas Deposits Across National Frontiers’, American Journal of International Law, 73 (1979): at 
note 29. Lagoni had earlier stated that joint development is a concept of international law based on agreement 
between states in respect of all non-living, non-renewable resources and therefore includes hard minerals as well as 
oil and gas. Thus Lagoni’s definition covers land-based minerals as well as offshore minerals. 

26. M. Miyoshi, ‘The Joint Development of Offshore Oil and Gas in Relation to Maritime Boundary Delimitation,’ 
IBRU Maritime Briefing, No. 5 (Vol. 1, 1999),  at p. 3. 

27. I. T. Gault, ‘Joint Development of Offshore Mineral Resources-Progress and Prospects for the Future,’ Natural 
Resources Forum, 12-3 (1988); 275. 

28. See Fox et al (eds.) Joint Development of Offshore Oil and Gas, supra note 18 at p. 45.
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From  these definitions, it is apparent that the unique feature of joint 

development as will be established subsequently is that, it requires the 

pooling of sovereign rights of states over a disputed territory. 

1.2  (ii) Forms of Joint Development 

One form of classical joint development arrangement is discernible from 
 29

the foregoing definitions. This model of joint development arrangement is 

very complex and institutionalised. It requires a much higher level of 

bilateral co-operation between interested states and consequently, greater 

reduction of individual national sovereignty and autonomy compared to 

other cooperative arrangements for developing shared resources. This 

model consists of agreements between interested states establishing inter-

governmental joint authorities or joint commissions. These organs are 

normally reposed with their own legal personalities and vested with 

licensing and regulatory powers as well as comprehensive mandates to 

manage the development of the designated joint zone on behalf of the State 

concerned. This framework as a matter of basic arrangement does not 

include a joint venture between a government and a private oil company nor 

a consortium of private companies as obtained in domestic development 

regimes or international unitisation. It is this model that will form the 

29. Although Fox et al ibid maintained that there are three forms of joint development schemes. To them, the first model 
comprises an agreement between the interested states whereby one state manages the development of a designated 
joint zone on behalf of the other State (s) concerned, with the other State (s) sharing the revenues arising from the 
exploitation of the resources, once the costs incurred by the first State have been subtracted. Of late however, this 
model has fallen into disuse, principally because of the apparently unacceptable loss of autonomy by the State whose 
sovereign rights are administered by the other State. Many States are reluctant to put themselves into this position, 
especially when a disputed sea-bed area subject to overlapping claims is involved. These States fear appearing to 
accept, however implicitly,  a status that confers de facto jurisdiction on the other State, even if the de jure position is 
explicitly reserved. Such acceptance may cast doubt on the strength of these States’ claim in the area. 

According to these publicists, the second form of joint development arrangement is similar to unitisation scheme. This 
model consists of agreements establishing a system of compulsory joint development zones in order to exploit deposits 
lying across already delimited boundary lines. A common feature of this variant is the compulsory nomination of a single 
operator to exploit the shared deposit (s) found in the designated joint development zone, or lying across the delimited 
boundary. This form of arrangement has been described as international or transboundary unitisation of deposits. All the 
examples given by Fox et al of the second form of joint development described as international or transboundary 
unitisation of deposits are the same as those to be considered by this thesis under unitisation. 

80
APPRAISAL OF CO-OPERATIVE MECHANISMS FOR DEVELOPING 

STRADDLING RESERVES IN THE OUTER CONTINENTAL SHELF



30 
fulcrum of this discourse. 

1.3 Coastal States Rights over the Continental Shelf 

The foundation of joint development is rooted in the rights of coastal states 

over the continental shelf. This right derived from the concept that the ‘land 

dominates the sea’ is the classical doctrine of the continental shelf as 

formulated in the North Sea Continental Shelf cases. In that case, the ICJ 

stated that the continental shelf constitutes the natural prolongation of the 
31

coastal states territory into and under the sea. The rights accruing to the 

coastal State exists ipso facto and ab-initio by virtue of sovereignty over the 
32land and as an extension of it. However,  if only natural prolongation was 

to be the sole basis of coastal States’ rights over the continental shelf, what 

happens to coastal states that had little or no continental shelf in the physical 

concept of the shelf? Furthermore, it is difficult to apply the natural 

prolongation concept whenever there is a single continuous shelf on which 

nature had not drawn any precise separation, especially where the affected 
 33states share a continental shelf whose length is less 400 NM.

30. Example of this model include:- 
 (a)  The 1974 Sudan-Saudi Arabia Agreement. Full Title: Agreement between Sudan and Saudi Arabia relating to 

the Joint Exploitation of Natural Resources of the Seabed and Sub-soil of the Red Sea in the Common Zone, 
1974. Adopted May 16, 1974. Source ST/LEG/SER/18 425-5. 

 (b)  The 1979 Malaysia-Thailand Memorandum of Understanding. Full Title: The 1979 Memorandum of 
Understanding between Thailand and Malaysia establishing a Joint Authority for the Exploitation of the 
Resources of the Sea-Bed in a Defined Area of the Continental Shelf of the two Countries in the Gulf of Thailand, 
1979. See Appendices to D. Ong, ‘Thailand/Malaysia Joint Development 1990, Current Legal Developments,’ 
International Journal of Estuarine and Coastal Law, Vol. 6, No. 1 (1991): pp. 57-72. 

 (c)  The Timor Sea Treaty between the Government of East Timor and the Government of Australia. Available 
from hppt://www.timorseeaoffice.gov.tp/timorseatreaty.htmarticle 1 Last visited 18/05/05. This Treaty was 
opened for signature on May 20, 2002 and entered into force on April 20, 2003. 

 (d)  The 1993 Guinea Bissau-Senegal Agreement. Full Title: 1993 Management Cooperation Agreement between 
the Government of the Republic of Senegal and the Government of the Republic of Guinea Bissau. Adopted June 
12, 1995; In force December 21 1995. 

 (e)  The 1993 Colombia-Jamaica Maritime Boundary Delimitation Treaty. Full Title: Maritime Delimitation 
Treaty between Jamaica and the Republic of Colombia, 1993. Signed November 12, 1993; In Force March 14 
1994. Source- 26 LOS Bulletin, 50 (1994). Also see Charney and Alexander (eds.) International Maritime 
Boundaries, Dordrecht/Boston/London: Martinus Nijhoff Publishers Vol. III (1998) pp. 2179-2204 

 (f)  The 1995 United Kingdom Argentina Joint Declaration on Co-operation over Offshore Activities in the 
South West Atlantic. Adopted September 27, 1995. Source-35 ILM 301 (1996). 

 (g)  The 2001 Joint Development Treaty between Nigeria and Sao Tome and Principe. Full Title: Treaty 
between the Federal Republic of Nigeria and the Democratic republic of Sao Tome and Principe on the Joint 
Development of Petroleum and other Resources in Respect of Areas of the Exclusive Economic Zone of the two 
States. Adopted at Abuja on February 21, 2001. 

31. North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of  
  Germany/Netherlands), supra note 4 at para 19. For the definition of the continental shelf, see specifically, R.R. 
 Churchill and A.V. Lowe, The Law of the Sea (Manchester University Press, Juris Publishing, 3 rd ed. 1999) at p. 141. 
32. North Sea Cases ibid para 19. 
33. Ibid at para. 26.
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The foregoing inequality was solved when the UNCLOS conferred every 

coastal State right over the soil and subsoil of the maritime areas up to 200 
34 NM regardless of the physical make up or configuration of the seabed. 

According to Weil, the jurisdiction of a coastal State over the continental 

shelf was seen not so much as having a specifically maritime nature but 

rather in the form of rights over a piece of submerged territory which was 
 35

the prolongation of land submerged by water.

Weil notes that ‘strictly speaking, neither distance nor natural prolongation 

forms the basis of a coastal States legal title over the continental shelf.’ To 

him, the basis of title is founded on the principle that the land dominates the 

sea through the intermediary of coasts, in other words in the principle of 
 36

adjacency as the International Court of Justice   contended that ‘the land is 

the legal source of the power which a State may exercise over the territorial 
37 

extensions to seaward.’ The Court used similar words in the Fisheries Case 

in connection with the territorial sea when it stated that ‘... it is the land 
38 which confers upon the coastal State a right to the waters off its coast.’ 
39 

This principle captured in the phrase ‘... the land dominates the sea ...’ 

constitutes the norm, so to speak of all title over the continental shelf by the 

coastal State. The principle is not about the territory as such but about the 

rights a coastal State exercises over it. In fact maritime jurisdiction does not 
40 derive ‘... from the landmass, but from sovereignty over the landmass.’

This philosophy was highlighted by the ICJ in a well-known passage from 

the Aegean Sea Continental Shelf case that:- 

 ... it is solely by virtue of the coastal state’s sovereignty over the land 

that rights of exploration and exploitation in the continental shelf 

can attach to it, ipso jure under international law. In short continental 

34. Those rights which were formulated in the Continental Shelf Convention, Geneva, April 29 1958 (‘CSC’): In force 
June 10, 1964. They are now  preserved as part of the international law in Part VI of the UNCLOS. 

35. P. Weil, The Law of Maritime Delimitations-Reflections (Cambridge: Grotius Publications Limited, 1989), p. 22. 
36. (‘ICJ’) 
37. North Sea cases, supra note 5 at para 96. 
38. Fisheries Jurisdiction cases (United Kingdom of Great Britain and Northern Ireland v Iceland)  http://www.icj-

cij.org/docket/index.php?sum=302&p1=3&p2=3&case=55&p3=5 para 78 last visited 15/05/2016. 
39. North Sea cases, note 5 para. 96. 
40. Libya/Malta Continental Shelf case (1985) ICJ REP 13, para. 49. 
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shelf rights are legally both an emanation from and an automatic 
41 adjunct of the territorial sovereignty of the costal state. 

1.4  The Nature and Scope of Coastal State Rights over the Continental 

Shelf Coastal States’ rights over the continental shelf have always been 

determined by economic considerations. These rights are however limited 

in nature since the coastal State can only exercise ‘sovereign rights’ and not 
 42‘sovereignty’ over the continental shelf resources.  In addition, these rights 

are in respect of the exploration and exploitation of the natural resources of 

the continental shelf since the continental shelf is not regarded as part of the 

territory of the coastal State. 

The coastal States’ sovereign rights to explore the seabed and exploit its 

natural resources were said to be both inherent and exclusive. Townsend-

Gault and Stormont contend that ‘... the allusion to sovereignty connotes 

exclusivity and furthermore, exclusivity of a nature which appertains only 
43to coastal States.’ Therefore, coastal States rights over the continental 

shelf do not extend to jurisdiction and control, nor sovereignty, but 

sovereign rights. As these rights are rights over the continental shelf for the 
 44‘purpose of exploring and exploiting its natural resources.’  

45UNCLOS and the Convention on the Continental Shelf   did not appear to 

confer on the coastal States an authority over the shelf that is equivalent to 

the authority the coastal States have over their landmass, internal waters or 

41. Aegean Sea Continental Shelf Case, ICJ Rep. 3 (1978) para. 86. 
42. Ong explained that ‘sovereignty’ is redolent of territorial sovereignty and therefore operates in all three dimensions 

of land, sea and atmosphere. ‘sovereign rights’ on the other hand, extend only to the resources of the seabed and 
subsoil under the continental shelf regime and the superjacent waters up to 200 NM in the Exclusive Economic Zone. 
See for example, Ian Brownlie, Principles of Public International Law, (5 th ed.) at p. 215. According to Ong, the 
UNCLOS transforms sovereignty by disaggregating the concept into bundles of rights ranging from ‘sovereign 
rights’ (Article 77 (1), 56 (1) (a) to ‘exclusive rights’ (Articles 60, 81), ‘jurisdiction and control’ (Article 94) and 
‘jurisdiction’  (Article 79 (4)), which may be shared with other states in the same spatial dimensions such as the 
continental shelf and the EEZ. See D.M. Ong, ‘Joint Development of Common Offshore Oil and Gas Deposits: 
‘Mere’ State Practice or Customary International Law?, supra note 3  at p. 777 (referring to Elizabeth Mann Borgese, 
Ocean Governance and the United Nations 17-18 (Dalhousie University Centre for Foreign Policy Studies, 1995). 

43. See I. Townsend-Gault & W.G. Stormont, ‘Offshore Joint Development Arrangements: Functional Instrument? 
Compromise? Obligation? ‘ In G. Blake et al (eds.) The Peaceful Management of Transboundary Resources 
(London/Dordrecht/Boston:Graham & Trotman Limited, 1995), at p. 55. 

44. See Article 2 (1) CSC and the Article 77 (1) UNCLOS. 
45. (‘CSC’).  
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territorial seas. The notion of sovereignty over the continental shelf is thus 

not recognised. Moreover, the recognition by the two Conventions (CSC 

and UNCLOS) of sovereign ‘sovereign rights’ that is right of sovereignty, is 

a recognition with regard to specific ‘purposes’. This suggests that 

attributes of sovereignty can only be exercised by coastal State over all 

activities involving the exploration of the shelf or the exploitation of its 

natural resources. 

According to UNCLOS, the resources of the continental shelf affected by 

the coastal States’ rights includes among others, sedentary types of fisheries 
46and, most importantly mineral and non-living resources. 

1.5 Basis of Joint Development 

The exclusive nature of the rights of the coastal State over the resources of 

its continental shelf means that even if the coastal State did not exercise 

these rights, no other State could do so without its express consent. 
47Therefore, in situations where there are overlapping maritime areas 

between opposite or adjacent coastal States there is always a problem for 

either of the States accessing resources in such overlapping area without 

infringing the rights of other States under international law. The ICJ stated 

that it does  not imply that a coastal State will not exercise sovereign rights 

over a disputed maritime area as it observed that ‘evidently any dispute 

about boundaries must involve that there is a disputed marginal fringe area, 

to which both parties are laying claim.’ Here it is presumed that each claim 

is legally valid and correct. Therefore, each of the States concerned is 

legally entitled to claim the relevant rights to the area in question. 

Thus, so long as one coastal State has sovereign rights over its continental 

shelf under customary international law, as the ICJ found in the North Sea 

Continental Shelf cases and stipulated by UNCLOS, the other State also has 

sovereign rights over its share of the deposit even if it does not explore the 
48

continental shelf or exploit its natural resources.  Even if a State remains 

46. Article 77 (4) UNCLOS.
47. See Ong, supra note 3 at p. 774.
48. That is in situations where there is an overlapping claim over a territory. See Article 77 (2) UNLCOS. 
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inactive after another State has requested that it cooperate in determining 

the boundary and contents of the deposit, it does not necessarily forego its 

sovereign rights to the minerals in situ in its territory or continental shelf. In 

other words, its inactivity does not automatically confer the other State with 

the right to exploit the whole or part of the common deposit. The situation is 

therefore difficult and complicated where a resource deposit in a 

continental shelf is subject to overlapping claims because, the likely 

presence of petroleum exacerbates the making of such claims. 

As it is difficult to impose the cooperative duty on the disputing parties in 

consulting and sharing of information as to the location or existence of a 

reserve, a disputant state may carry out unilateral prospecting in the 

disputed area. Clearly however, a State in such a position that proceeds to 

authorise commercial production of the disputed resource may expose 
49

itself to protests and claims for breach of sovereign rights.

Thus, primarily the basis of joint development lies in the adverse 

consequences of unilateral action by a State to extract petroleum resources 

that lies in a disputed area. Such a unilateral action may result into 

damaging the potential share of the other interested party (s) or in some 

cases result into armed conflicts. Considering these factors, it is desirable to 

avoid any of the foregoing eventualities by adopting some form of 

cooperation between the disputing states with a view to exploring and 

exploiting the resources in the disputed area. 

Miyoshi asks whether there is any basis why an interested state can offer 

even a part of its continental shelf, over which it has exclusive sovereign 

rights, to a joint development arrangement. It is quite true that the coastal 

State has sovereign rights over the continental shelf though for limited 

purpose of ‘exploring and exploiting its resources’ unlike its full 

sovereignty over its land and territorial sea. To Miyoshi, a coastal State 

considers that its sovereign rights over its continental shelf are very vital 

49. Fox et al, supra note 18 at p. 35 and R. Lagoni, ‘Interim Measures Pending Maritime Delimitation Agreements,’ supra 
note 6 at p. 366 
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even in disputed maritime areas. Therefore, to place a part of the continental 

shelf under a regime of joint management with a neighbouring State or 

States means to abstain from exercising, fully or partially its sovereign 

rights. If this is to be practicable, there must be some compelling reasons for 

it. To him, the primary reason would be the coastal States’ concern with the 

exploration and exploitation of the non-living resources in the subsoil of the 

continental shelf as attested by the chronology of the continental shelf 
 50suggests. This point can be exemplified by interests States have expressed 

51
in areas where there are overlapping claims to sovereignty. 

Thus, in the absence of multilateral or bilateral conventions or well 

established rules of customary international law setting forth the general 

obligation for joint development, the legal basis for joint development must 

be determined by analysing the relevant jurisprudence, conventions and the 

writings of renowned publicists on the subject. These sources will be 

explored to assess the nature and extent of the legal basis for joint 

development of a common deposit. 

1.6 (i)   Jurisprudence 

Joint development can be predicated on the judgment of the ICJ in the North 

Sea Continental Shelf cases where it stated that ‘If... the delimitation leaves 

to the parties areas that overlap, these are to be divided between them in 

agreed proportions or, failing agreement, equally, unless they decide on a 

regime of joint use, or exploitation for the zones of overlap or any part of 
52them.’  One may therefore argue that the trigger for joint development is 

failure by the parties to agree on delimitation. 

In his Separate Opinion, Judge Jessup took up the argument concerning 

continental shelf areas where interested States have equal justifiable claim. 

He contended that the principle of joint exploitation might have wider 

50. See for example the history of the drafting of the Truman Proclamation of September 28, 1945 in A. Hollick, ‘US 
Oceans Policy: The Truman Proclamation,’ Virginia Journal of International Law, 28-30. 

51. The Islands of Shenkaku, Paracels, Spratlys in the East and South-East Asian seas and the Rockall in the Atlantic are 
just a few examples. 

52. See generally the Separate opinion of Jessup in the North Sea cases, supra note 5. 
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application in agreements on overlapping areas of disputed continental 
 53 shelf that were yet to be delimited.

That some international jurists favour cooperative action is evidenced by 

the recommendation of the Conciliation Commission that Iceland and 

Norway initiate joint development of shared mineral resources in a 

disputed continental shelf area between Iceland and Jan Mayen (Norway). 
54 The Commission established in 1981 recommended in respect of 

overlapping areas, the ‘... adoption of a joint development agreement 

covering substantially all the area offering any significant prospect of 
55hydrocarbon production.’  It is important to note that the Commission 

favoured joint development rather than the mere drawing up of a maritime 

boundary. Although the Commission acted ultra vires its mandate in 

recommending joint development, nevertheless, this mechanism was 

adopted in the subsequent 1981 Agreement on the Continental Shelf 
 56

between Iceland and Jan Mayan.

The judicial attitude in support of joint development though sometimes 

espoused as dissenting opinion, has subsisted. Judge Ad Hoc Evensen in a 

dissenting opinion in the 1982 Continental Shelf case between Tunisia and 

Libya proposed a system of joint exploitation of petroleum resources, 

based on his view that joint development represented an alternative 

equitable solution to the maritime dispute. The parties apparently 

implemented Judge Evensen’s recommendations though they were 
 57captured as a dissent.

Notably, this favourable judicial disposition towards joint development and 

the adoption of dissenting opinions by the States cannot be presumed to 

53. See Ibid. 
54. Conciliation Commission on the Continental Shelf Area between Iceland and Jan Mayan: Report and 

Recommendations to the Governments of Iceland and Norway, 20 ILM (1981). 
55. Ibid at 826. 
56.  See Report 9-4 Agreement between Iceland and Norway Establishing Maritime Boundaries between Iceland and Jan 

Mayan. In J.I. Charney and L.M. Alexander, (eds.) Maritime Boundaries, Vol. II, 1993 (Dordrecht/Boston/London: 
Martinus Nijhoff Publishers), at p. 1755. 

57. Tunisia-Libya Continental Shelf cases, 1982 ICJ Rep. at 320-23. (Evensen J. Dissenting), Judge Evensen was also a 
member of the Norway-Iceland Conciliation Commission that recommended a similar solution to the Jan Mayan 
dispute later provided in the 1981 Agreement. 
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amount to anything more than an endorsement of such arrangements, since 

in most cases the Court statements were clearly obiter dictum with the legal 

question it was actually answering. However, one can argue that 

pronouncements like these serve to aid the identification of rules created by 

states for such a relatively novel concept as joint development, and thus 

contribute to the evolution of general principles of law recognised by 
58

nations on this subject. 

1.6 (ii)  Conventions 

Pursuant to the preponderance and complex delimitation proceedings that 

invariably constitute a bottleneck to the development of continental shelf 

resources, the UNCLOS introduced the concept of ‘interim measures’ 
59pending the delimitation of the continental shelf.  Interim measures in this 

content and context generally means practical or functional approaches 

undertaken in the meantime and until something is done. But according to 

Lagoni, interim measures under Article 83 UNCLOS have been assigned a 

specific meaning. Under that provision, interim measures includes on the 

one hand ‘provisional measures’ and on the other hand ‘... efforts ... not to 
60jeopardise or hamper the reaching of a final agreement on delimitation.’  

The provisional agreements can be entered before the coastal States begin 

to negotiate the delimitation agreement. The principal object and purpose 

of paragraph 3 is to further the provisional utilisation of the area to be 

delimited. 

Provisional arrangement is made in context and with reference to 

geographical connotation. It therefore applies to areas where governments 

hold contrary views. These views must be expressed formally, for example 

by declarations or through protests filed against the acts of other states or 

foreign nationals. It may also be implied from the acts of national 

legislators or by granting of licences and concessions. In doing so, the 

58. D. M. Ong, ‘Joint Development of Common Offshore Oil and Gas Deposits: ‘Mere’ State Practice or Customary 
International Law,’ supra note 3 at p. 785. 

59. R. Lagoni, ‘Interim Measures Pending Maritime Delimitation Agreements,’ Supra note 6 at p, 349. 
60. Ibid. 
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parties must have acted in good faith believing that their action was 

justified by existing international law. However, Miyoshi argues that even 

if a State stood idly and refrained from argument, it does not mean that its 
61

rights or interests may be violated. 

One of such provisional arrangements is the exploration and/or exploitation 

of the natural resources of the continental shelf. Thus, in order to avert the 

repercussions of unilateral development of resources in disputed areas, 

Article 83 of the UNLCOS prescribes that ‘... the States concerned, in a 

spirit of understanding and cooperation, shall make every effort...during 

this period, not to jeopardise or hamper the reaching of the final agreement.’ 

This is a prohibitive precept that limits the jurisdiction of the coastal States. 

It does not contain express rules against arbitrary exploitation of the natural 

resources and other unilateral measures within the disputed area, as was 
62

suggested by Ireland during the UNCLOS negotiations. 

 

Although the exact nature of the provisional arrangements envisaged under 

Article 83 of the UNCLOS is not specified, a general obligation applies to 

deposits situated in areas of overlapping claims. The substantive content of 
63this cooperative arrangement is uncertain. The negotiating governments 

are not constrained either by international law or by deadlines, to reach 
 64agreement.  The only recourse available should the negotiations prove 

fruitless is the resort to the compulsory dispute settlement procedures under 
65

part XV of the UNCLOS.  This provision at least implies that the 

negotiations are subject to a notional time limit, since the dispute settlement 

procedures can be invoked if no agreement is reached ‘within reasonable 

period of time.’ Even this possibility is limited, as States may declare in 

61. See Miyoshi, supra note 24. 
62. See R. Lagoni, ‘Interim Measures Pending Maritime Delimitation Agreements,’ at supra note 6 p. 350 note 30 & p. 

362 note 95. 
63. I. Townsend Gault, ‘Regional Maritime Cooperation. Post-UNCLOS/UNCED: Do Boundaries Matter any More?’ In 

International Boundaries and Environmental Security: Framework  for Regional Cooperation (G.H. Blake at al eds. 
Dordrecht: Kluwer, 1997), pp. 5-6. 

64. See D.H. Andersen, ‘Strategies for Dispute Resolution: Negotiating Joint Arrangements.’ In G.H.  Blake at al (eds.), 
Boundaries and Energy: Problems and Prospects (London-The Hague-Boston : Kluwer Law International, Graham 
& Trotman  Limited, 1995), pp. 473-476. 

65. See Article 83 (2) of the UNCLOS. 
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writing at any time that they will not accept compulsory settlement of 

certain categories of disputes including, inter alia, those relating to sea 
66 boundary delimitation. 

1.7  Analysis 

From an in-depth case study/review on classical joint development 
 67

arrangements based on the writings of publicists,  it was apparent that 

where there is overlap of claim or dispute between two opposite or adjacent 

66. For example, while submitting to the jurisdiction of the ITLOS and the ICCJ on March 21, 2002, Australia excluded 
Articles 15, 74, and 83 relating to sea boundary delimitations. This exclusion was probably intended to prevent East 
Timor from seeking a third party remedy over the disputed Timor Sea Gap on its independence. See G. Triggs and D. 
Bialek, ‘The New Timor Sea Treaty and Interim Arrangements for Joint Development of Petroleum Resources of the 
Timor Gap,’ p. 4 (copy on file with the Author). 

67.   It will be otiose recounting these case studies in this discourse as they have been discussed extensively by other 
commentators as the references below will demonstrate. Besides, the descriptive nature of their context and contents 
derogates from the analytical approaches or requirements of a research work of this nature. The joint development 
arrangements considered includes the following:-  

 (a)  The Japan-South Korea Agreement of January 30, 1974. For a detailed discussion, see M. Takeyama,  
‘Japan’s foreign policy Negotiations over Offshore Petroleum Development: An Analysis of Decision-Making 
in the Japan-Korea Continental Shelf Joint Development Program.’ In R.L. Friedheim, et al (eds.), Japan and the 
New Ocean Regime (Boulder Colorado: Westview Press 1984) pp. 281-283; M. Miyoshi, ‘The Joint 
development of Offshore Oil and Gas in Relation to Delimitation,’ International Research Unit (IBRU), 
University of Durham Maritime Briefing Vol. 2 No. 25 at p. 12; Article 19 of the Agreement Between Japan and 
the Republic of North Korea Concerning the Joint Development of the Southern Part of the Continental Shelf 
Adjacent to the Two Countries in J.I. Charney and L.M. Alexander, (eds.) International Maritime Boundaries 
(The Hague, Martinus Nijhoff Vol. II, 1993), pp. 1073-1089. See further Articles 3 (2), 10 (2), 9, 24, 28, 31 (2) & 
(4) of this Agreement.   

 (b)  The 1979 and 1990 Malaysia-Thailand Joint Development Agreements. For a detailed discussion of this 
arrangement, see generally, D.M. Ong, ‘The 1979 and 1990 Malaysia-Thailand Joint Development 
Arrangements: A Model for International Legal Cooperation in Common Offshore Petroleum Deposits?’ 14 
International Journal of Marine and Coastal Law No. 2 pp. 207-246; K. Kittichairsare, The Law of the Sea and 
Maritime Boundary Delimitation in South-East Asia,(Singapore, Oxford University Press, 1987) at p. 101. See 
also P. Tangsubkul, ‘The New Zones of National Jurisdiction  in the Law of the Sea,’ in Craven, Scheider and 
Stimson, (eds.) The International Implications of Extended Maritime Jurisdiction in the Pacific (proceedings of 
the 21 st Annual Conference of the Law of the Sea Institute, 1987, Honolulu 1989 pp. 50-9; See Articles 2, 3 (1) & 
(2), 7 (1), 39 (4) of the Memorandum of Understanding between the Kingdom of Thailand and Malaysia on the 
Delimitation of the Continental Shelf Boundary Between the Two Countries in the Gulf of Thailand, signed on 
October 24, 1979 and ratified on July 15 1982. See also C.U. Ruansuvan, ‘The Development of Offshore Mineral 
Resources in Thailand,’ in Gold and Tangsubkul, (eds.) International Symposium on the Law of the Sea in South 
East- Asia (Halifax, Nova Scotia, Dalhousie Ocean Studies Programme, 1983 pp. 82-89; See M.J. Valencia, 
South-East Asian Seas: Oil Under Troubled Waters (Singapore, Oxford University Press, 1985) at p. 64; See 
Explorer, August 2001. ‘Patience, Cooperation Pay Off-Thailand Rewards Ready for Reaping,’ Available from 
http://www.aapg.org/explorer2001/08aug/gulfofthailand.cfm last visiteed on 21/11/2004; See 
http://www.energy.go.th/main_page/english/about_moen_laws/lawE12.htm Last visited on 21/11/2004; See K. 
Hossain, ‘Choice of Petroleum Development Regime in Joint Development of Offshore Oil and Gas,’ in Joint 
Petroleum Development Regime of Offshore Oil and Gas,’ in H. Fox et al (eds.), Joint Development of Offshore 
Oil and Gas (17 Charles Clore House, 17 Russell  Square, London: British Institute of International and 
Comparative Law, 1990), at pp. 72-6; See B. Taverne, An Introduction to the Regulation of Petroleum Industry: 
Laws, Contracts and Conventions (London and Dordrecht: Graham and Trotman and Martinus Nijhoff, 1994) 
pp. 97-104; See Fox et al inset at p. 136, 142 and 237; See I. Townsend-Gault, ‘The Impact of Joint Development 
Zone on Previously Granted Interests,’ in Fox et al (eds.) inset at p. 140; See Valencia and Kent, Marine Policy in 
South-East Asia (Berkeley, University of California Press, 1983) at p. 168; See T.L. Mc Dorman, ‘Thailand and 
the 1982 Law of the Sea Convention,’ (1985), 9 Marine Policy 292-309; See 

  http://www.gasmalasia.com/AllAboutGas/index.jhtml?page_id=7500 Last visited 21/11/2004; See 
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‘Chronicle’, ‘Milestone and Progress of Malaysia-Thailand Joint Authority,’ Available from 
http://www.mjta.org/chronicle2.htm Last visited on 21/11/2004. See Section 14 (2) of the Malaysia-Thailand 
Joint Authority Act 1990 (Laws of Malaysia Act 440) date of Royal Assent August 22, 1990, date of Publication 
of Gazette August 30, 1990. 

 (c)  Malaysia-Vietnam Defined Area. For the discussion of this arrangement, see M.J. Valencia & J.M. Van Dyke, 
‘Vietnam National Interests and the Law of the Sea,’ Ocean Development and International Law, (1994) at 219; 
See Articles 1 (2), 2 (2), 2(3), 3 (a), 3 (b), 4 (a) and 6 of the Memorandum of Understanding Between Malaysia 
and  Vietnam, signed on June 5, 1992. 

 (d)  Australia-East-Timor (Timor Sea Treaty) 2003. For the full discussion and background of this arrangement, 
see D. Ong, ‘The New Timor Sea Arrangement 2001; Is Joint Development of Common Offshore Oil and Gas 
Mandated under International Law?’ International Journal of Marine and Coastal Law, Vol. No. 1 pp. 79-122; 
See Australian Treaty Series 2000, No. 9-available from:  http://www.ausli.edu/authordfat/treaties/2000/9.html 
quoted by Ong ibid. See  Treaty between Australia and the Republic of Indonesia on the Zone of cooperation in 
an Area between the Indonesian Province of East-Timor and Northern Australia, signed (in the airspace) over the 
Timor Gap on December 11, 1989: entered into force on February 9, 1991-Source (1990) 29 ILM 469; See 
Memorandum of Understanding between the Government of Australia and UNTAET (United Nations 
Transitional Administration on East-Timor) acting on behalf of East-Timor, on Arrangements Relating to the 
Timor Gap Treaty February 10, 2000 adopted in exchange of Notes constituting an Agreement between the 
Government of Australia and UNTAET concerning the continued operation of the Treaty between Australia and 
the Republic of Indonesia on the Zone of Cooperation between the Indonesian Province of East-Timor and 
Northern Australia of December 11, 1989 performed at Dili, February 10, 2000 but with effect from October 25, 
2000. Available from http://www.wusili.edu/auotherfat/treaties/2000/9.html quoted from Ong  inset. See Timor 
Sea Treaty between the Government of East-Timor and the Government of Australia, opened for signature on 
M a y  2 0 ,  2 0 0 2  a n d  e n t e r e d  i n t o  f o r c e  o n  A p r i l  2 0 ,  2 0 0 3  a v a i l a b l e  f r o m  
http://www.austili.edu.au/other/dfat.traties/2003/13.html , see in particular Article 2 (b), 2 (3), 4 (a), 6 (b), (c), 6 
(d) (i) 8 (a) (c) (e) (f), Article 13 (b). See further Annexes A-G of this Treaty. See 
http://www.un.org/peace/estimor; See W.T. Onorato and M.J. Valencia, ‘The New Timor Gap Treaty: Legal and 
Political Implications,’ ICSID Review-Foreign Investment Law Journal, 1 (ICSID); pp. 59-85; See G. Triggs, 
‘Legal and Commercial Risks of Investment in the Timor Gap,’ Melbourne Journal of International Law, (2000): 
pp. 98-130; See A Bergin, ‘The Australian-Indonesian Timor Gap Maritime Boundary Agreement,’ International 
Journal of Estuarine and Coastal Law, 5 (1990): pp. 483-93; See W. T. Onorato and M.J. Valencia, ‘International 
Cooperation for Petroleum Development; The Timor Gap Treaty,’ 5 ICSID Review-Foreign Investment Law 
Journal 1, (1990), pp. 1-29; See J. Alionby, ‘East Timor Signs Lucrative Oil Deal,’ The Guardian (UK) July 6, 
2001; G. Triggs and D. Bialek, ‘The New Timor Sea Treaty and Interim Arrangements for Joint Development of 
Petroleum Resources of the Timor Gap,’ The University of Melbourne Faculty of Law (Public Law and Legal 
Theory Research Paper No. 45, 2003) Available from Social Science Research Network Electronic Library at 
h t t p : / / s s m . c o m / a b s t r a c t = 4 2 3 3 2 3 .  L a s t  v i s i t e d  o n  1 4 / 1 1 / 2 0 0 4 ;  S e e  
http://www.auslii.edu/other/dfat/special/etimorMOU-EastTimor_17_May_02.html23September2002. 

 (e)  The Colombia-Jamaica Treaty of November 1993. This Treaty partly defines a boundary and partly a Joint 
Regime Area. The full title of the Treaty is as follows: Maritime Delimitation Treaty between Jamaica and the 
Republic of Colombia-signed November 12, 1993, Entered into Force March 14, 1994. Source-26 LOS Bulletin 
50 (1994). For a discussion on this arrangement, see K.G. Nweihed, Report No. 2-8  Colombia-Jamaica in J.I. 
Charney and L.M. Alexander, (eds.) International Maritime Boundaries Vol. III (The Hague, Martinus Nijhoff, 
1998). 
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Coastal States respecting maritime delimitation, such states have, in some 

cases resorted to joint development arrangements to develop these 

resources. The joint development approach assures that exploration 

activities proceeds without interruption and it often strengthens the 

relationship between the parties. In fact, joint development was the prelude 

to the unification of the two Yemeni sectors in the 1970’s. 

The earlier joint development arrangements referred to the general need to 
68

cooperate in the exploitation of the resources in the disputed area.  

However, the most recent treaties on joint development made reference to 

the provisions of the UNCLOS which requires States with opposite or 

adjacent coasts, in a spirit of understanding and cooperation, to make every 

effort pending agreement on delimitation of either the EEZ or the 
69 continental shelf. 

All the schemes studied have established an international mechanism of 

some kind. However, the State parties were reluctant to grant such 

institutions full autonomy. Thus, the decisions of the institutions were made 

subject to the ratification of the State parties especially with regard to the 

important function of awarding licences or development contracts for 

petroleum exploration and exploitation. Conferring autonomy on a joint 

institution would have meant relinquishing sovereign or governmental 

control over the resources of the joint development area. The principle or 

 (f)   Argentina-United Kingdom Joint Declaration of September 27, 1995. For details of this arrangement, see R.R. 
Churchill, ‘Falkland Islands-Maritime Jurisdiction and Cooperative Arrangements with Argentina,’ 
International and Comparative Law Quarterly, 46 pp. 463-477; See M. Evans ‘The Restoration of Diplomatic 
Relations between Australia and the United Kingdom,’ International and Comparative Law Quarterly, 40 (1991) 
at p. 473; See the Joint Declaration  and  Cooperation over Offshore Activities in the South West Atlantic of 
September 27, 1995 reproduced in 35 ILM (1996) 304-307 & IJMCL (996) 113; See T.W. Walde A. Mc Hardy, 
‘Introductory Note’ Argentina-United Kingdom: Joint Declaration on Cooperation Over Offshore Activities in 
South West Atlantic,’ International Legal Materials, 35 (1996) pp. 301-303; See R.R. Churchill, ‘Joint 
Development Zones: International Legal Issues in Fox et al (eds.) supra note 7. 

 (g)  The Nigeria-Sao Tome & Principe Joint Development Zone 2002. For a discussion on this scheme see D.M. Ong 
‘The Progressive Integration of Environmental Protection Within Offshore Development Arrangements,’ in M. 
Fitzmaurice and M. Szuniewwicz (eds.), Exploration of Natural Resources in 21 st Century (The 
Hague*London*New York: Kluwer Law International, 20003) pp. 113-141.  

68.  This is unsurprising since the agreements were concluded before 1994 when the UNCLOS came into force. But in the 
more recent arrangements i.e. the Australia East Timor and the Nigeria Sao Tome joint developments, there is an 
elaborate regime on Joint Ministerial Council, Joint Development Authority, Joint Criminal and Civil Administrative 
Jurisdiction, Petroleum Legislation, Customs and Excise Duty Exemptions, Environmental Protection, Petroleum 
Unitisation and Dispute Settlement. 

69.  See Articles 73 (3) and 83 (3) UNCLOS. 
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concept underlining joint development, i.e. pooling of sovereign rights 

over the disputed area has been enshrined in most agreements studied. This 

principle is preserved in the equal proportion of the benefits and obligations 
 70

that is shared between the parties. With the exception of few cases,   the 

parties share the benefits and obligations equally. 

The agreements reserved the position of either party to the disputed area by 

relegating such dispute to the background. Furthermore, the parties to these 

arrangements have realised that it is only cooperation rather than conflict 

that is the most optimal way to encourage fruitful exploration and 

development of petroleum field that is contested by them since, cooperative 

arrangements for joint development proved to be a sensible means of 

unlocking resources to the benefit of all stakeholders. 

It is thus arguable if classical joint development is capable of addressing the 

problem of this article. The underlining concept underpinning joint 

development is overlapping maritime claims that attract protracted 

disputes. The overlap of maritime claim between the coastal State and the 

International Sea-Bed Area (Area) is less likely because, the United 
71Nations Commission on the Limits of the Continental Shstrelf  is reposed 

with the responsibility of determining the outer limits of the coastal States’ 

continental shelf. This outer limit is demarcated by lines that should remain 
 72final and binding.  Once there is a defined delineation line, then the aim of 

the interested parties is the rational development and equitable distribution 

70. The exceptions are the Timor Sea Treaty and the Nigeria Sao Tome Joint Development Arrangements. Australia 
probably accepted 10% in relation to East-Timor’s 90 % over the Timor Gap probably because it stood the chance of 
loosing the entire Timor Gap were the disputed area to be submitted to the ICJ or the International Tribunal for the 
Law of the Sea (ITLOS) for determination. Thus, Australia is being pragmatic by recognising the ongoing preference 
of most third party adjudication to commence maritime delimitation from the equidistant or the median line. 

However, considering the equality of States as Weil pointed out in his famous phrase that ‘... a giant is no more a man than a 
dwarf...’ and that States have equal marginal rights over a disputed territory pending delimitation, the wisdom behind the 
ratio of 60% to Nigeria and 40% to Sao Tome & Principe is not readily discernible. The author had addressed a letter to the 
Director General of the National Boundary Commission of Nigeria inquiring the basis of these formulae, and there is no 
formal response to the communication. However, it has been informally argued, as a justification, that Nigeria’s 
contribution in the joint development outweighs that of Sao-Tome. But, this posture is unsustainable so long as whatever is 
invested is recoverable once production commences. Perhaps the better argument is the ‘consensual’ argument where a 
party has the prerogative to agree to terms that are less favourable to it. Notably, there is a provision for the review of the 
Treaty. 
71. (‘CLCS’). 
72.  Article 76 UNCLOS. 
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of deposits when they straddle the delineation line. 

On the other hand, joint development involves the pooling of sovereign 

rights in the disputed zone by the interested States. Pooling of sovereignty 
 73does not even arise as the International Sea-Bed Authority  has no 

sovereign rights over the resources under its administration although the 

coastal State has sovereign rights for the exploration and exploitation of the 

continental shelf. Despite this obvious and apparent fact, there is the 

potential that the international community will frown at unilateral activities 

of a coastal State in its outer continental shelf where such development is 

prejudicial to the interest of the international community. On the other 

hand, the coastal State (s) will also protest against the activities of the ISA 

once the ISA’s activity transcends into the outer continental shelf of a 

coastal State. In fact, the ISA is expressly inhibited from engaging in 
74 

activities that are prejudicial to the rights of the coastal State. 

Notwithstanding the foregoing, the two parties i.e. the ISA and the coastal 

State and to some extent, petroleum development Corporations, share the 

mutual need for the rational development of straddling deposits. The duty 

or the ultimate goal of the stakeholders is the determination of the best 

mechanism that will result in rational development of straddling reserve 

and the equitable sharing of the production from the reserve. 

 

1.8  Unitisation 

The nature of petroleum means that it is only stable in a horizontal plane if 

all the points in that plane are subject to uniform stress. Once the stress is 

unequal on any or all the points, then, the petroleum will move until the 

stress differential is equalised. This is the phenomenon that gives rise to the 
 75expression ‘water always finds its level.’  This nature of petroleum implies 

73. (‘ISA’). 
74. Article 142 (1)-(3) UNCLOS. 
75 C. Robson, ‘Transboundary Petroleum Reservoirs: Legal Issues and Solutions,’ in G.H. Blake et a (eds.), The 

Peaceful Management of Transboundary Resources, (London/Dordrcht/Boston: Graham & Trotman/Martinus 
Nijhoff, 1995) at p. 5. However, ‘hard minerals’ differ from liquid minerals because, according to Lagoni, the frontier 
or the dividing line separates them into recognisably independent units. See R. Lagoni, ‘Oil and Gas Deposits Across 
National Frontiers,’ supra note 25 at p. 215. 

94
APPRAISAL OF CO-OPERATIVE MECHANISMS FOR DEVELOPING 

STRADDLING RESERVES IN THE OUTER CONTINENTAL SHELF



that in the exercise of the sovereign rights of the coastal State to exploit the 

resources of its continental shelf, it may interfere with the equivalent rights 

of others to the petroleum in common reservoir by causing it to flow from 
 76 

one side of the boundary to the other.

 77
Unlike in most domestic regimes where capture  has been outlawed, 

international law does not explicitly inhibit states from competitive drilling 
78 of a common deposit that straddle an international maritime boundary.

Regardless of the consequences of a coastal State’s activity on the other 

State, Article 81 of the UNCLOS grants the coastal State the exclusive right 

to authorise drilling on the continental shelf. Nonetheless, Fox et al argue 

that exploitation on one side of the boundary which damages the field 

76. Onorato described a ‘common petroleum deposit’ as a single structure or field that its part underlies the territory of 
two or more states while Ong submits that ‘.... we can now add that the deposit may also be situated in a continental 
shelf area subject to overlapping claims,’ See respectively, W.T. Onorato, ‘Apportionment of International Common 
Petroleum Deposits,’ International and Comparative Law Quarterly, 17 (1968) and D.M. Ong ‘Joint Development of 
Common Offshore Oil and Gas,’ supra note 3 p. 775. On reservoir mechanics and configuration, see L. Moses, ‘The 
Constitutional, Legislative and Judicial Growth of Oil and Gas Conservation Statutes,’ Mississippi Law Journal 
(1940-1941), pp. 353-380 at pp. 353-355. From an engineering standpoint, it has been said that the oil well is nothing 
but a vertical pipeline which permits the reservoir as an engine to transport oil to the surface of the lease, just as 
horizontal pipeline is a means permitting a pump to transport oil from the lease to the refinery. See N. Ely, ‘The 
Conservation of Oil,’ Harvard Law Review 51, pp. 1209-1244 at p. 1219. 

77. The doctrine of capture originated in the United States. This doctrine simply means that, then, in the United States, a 
dispute between two landowners would be resolved by the rule of capture, which stipulates that landowners are 
entitled to all oil or gas produced by a well bottomed on their land, regardless of the oils original location. Therefore, 
the rule allows a landowner to drill for and produce oil and gas from a particular tract of land even though doing so 
will drain the hydrocarbon concerned beneath the land of another party. See RYAN CONSOLIDATEED 
CORPORATION V. PICKENS 15, Texas 221, 285 S.W. 2d 201 (1955). See also J. W. Morris, ‘The North Sea 
Continental Shelf: Oil and Gas Problems,’ International Law, 2 (1967), pp. 191, 206. For a brief overview of the rule 
of capture, see generally W.T. Onorato, ‘Apportionment of an International Common Petroleum Deposit,’ ibid pp. 
85-102 and N. Ely, ‘The Conservation of Oil,’ ibid, pp. 1209-1244. For further discourse of the Rule of Capture, see 
L. Moses, ‘The Constitutional, Legislative and Judicial Growth of Oil and Gas Conservation Statutes,’ ibid at p. 355. 
N.T. Khoury, ‘Prorationing and the Economic Efficiency of Crude Oil Production,’ The Canadian Journal of 
Economics, Vol. 2 No. 3 (Aug., 1969), pp. 443-448; J.W. Mckies and S.L. Mc Donald, ‘Petroleum Conservation in 
Theory and Practice,’ The Quarterly Journal of Economics, Vol. 76, No. 1 (Feb. 1962), pp. 98-121; See also R.E. 
Hardwicke, ‘The Rule of Capture and its Implications as Applied to Oil and Gas,’ Texas Law Review, Vol. XIII, 13 
No. 4 (1934-1935), June 1935, pp. 391-422. For an update on the progressive application of the Rule of Capture, see 
B.M. Kramer and L.O. Anderson, ‘The Rule of Capture-An Oil and Gas Perspective,’ Rocky Mountain Mineral Law 
Foundation, Vol. 43 No. 2 (2006), pp. 321-376. 

78. According to Bundy, the exploitation of international oil and gas reserves is still based largely on the law of capture. 
See R.R. Bundy, ‘Natural Resources Development (Oil and Gas) and Boundary Disputes, in G. H. Blake et al (eds.) 
The Peaceful Management of Transboundary Resources (London/Dordrecht/Boston: Graham & Trotman/Martinus 
Nijhoff, 1995) pp. 23-40 at p. 24. In fact, the coastal State is not explicitly obligated to conserve and manage the 
resources of the continental shelf. On the other hand, coastal State has the duty for the conservation and management 
of both living and nonliving resources of EEZ. See Articles 56 (1) and 61 of the UNCLOS. This posture of the 
UNCLOS does not avert the competitive drilling of the continental shelf. Ong extensively discussed the obligation on 
the coastal States to conserve exploitation of hydrocarbons of their continental shelves. After critical analysis from 
the perspectives of law, policy and economics, he concluded that ‘... while the conservation principle can certainly be 
discerned for living resources, both its precise international legal status and possible extension to cover the non-
living resources within the continental shelves of coastal States, are still to be determined,’ See D.M.Ong, ‘Towards 
an International Law for the Conservation of Offshore Hydrocarbon Resources
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diminishes the ability of another State to exploit it or reduces the resources 

in situ at the other side of the boundary. To them, this constitutes a violation 

of the sovereign rights of the State whose resources are reduced. 

Additionally, the use of territory of a State in a way which may harm or 

damage another State is contrary to the preventive principle in international 
79 

law. The preventive principle has been adopted by a number of 
 80 

international decisions.

Zedalis contends that States’ territory is to have integrity, that is to say; it is 
81

to be respected by other nations and not subjected to infringement.  He 

argues that from the fact that one’s territory is to have integrity, arises the 

idea that another State is to avoid that act or conduct which ‘break the close’ 

or cross the border of any State without the consent of that State. Applied to 

trans-boundary resources, it would seem that neither State would be 

entitled to conduct exploitation or exploration activities that involve the 

actual penetration of the border. To him, it would seem that horizontal 

drilling from one nation across the boundary separating it from another 

would be deemed illegal in the absence of consent. Zedalis nevertheless 

 Within the Continental Shelf?’ in D. Freestone et al (eds.) The Law of the Sea-Progress and Prospects, (Oxford 
University Press, 2006), pp. 93-119 at 118. 

79. The preventive Principle means that ‘(S)tates have ...the responsibility  to ensure that activities within their 
jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national 
jurisdiction.’ This principle is contained in Principle 2 of the 1992 Rio Declaration on the Environment and 
Development-available from http://www.un.org/documents/ga/conf15126-lamex1.htm Last visited 14/12/07. 
However, it should be noted that the Preventive Principle is to a large extent associated with environmental activities. 
See for example Bell and Mc Gillivry who stated that that the principle promotes the prevention of environmental 
harm as an alternative to remedying a harm already inflicted,’. See S. Bell & D. Mc Gillivry, Environmental Law 
(Oxford University Press, 6 th ed. 2006), p. 61. On preventive principle, see further, P. Birnie and A. Boyle, 
International Law & the Environment (Oxford University Press, 2 nd ed. 2002), pp. 78-177. See also P. Sands, 
Principles of International Environmental Law (Cambridge University Press, 2003), at pp. 246-9. 

80. See Fox et al (eds.) Joint Development of Offshore Oil and Gas, supra note 18 at p. 33.  See in particular Trail Smelter 
Arbitration (1941) 111 RIAA 1905 and Lac Lanoux Arbitration (1957) XIII RIAA 281. But, this posture of 
international law did not prevent Kuwait from the competitive drilling of the Rumalia reservoir, which straddles 
Kuwait’s boundary with Iraq. This in fact, was probably the main reason that exacerbated the invasion of Kuwait by 
Iraq in August, 1990. Iraq became concerned because it had reduced its oil production in an effort to boost global oil 
prices while Kuwait continued full scale operation, probably causing   significant drainage from the Iraqi portion of 
the field. This was equally true when Abu Dhabi increased its production from the shared deposit in the ABK field 
when Iran’s production was shut down after the United States attack that destroyed the Sassan production complex. 
In fact, even when Abu-Dhabi curtailed its overall production in compliance with OPEC quotas, it made deliberate 
decision to exclude the ABK field from any prorated decrease. Clearly, this exacerbated the migration problem from 
the Iran’s point of view because the suspension of Iranian activities and the petrophysical characteristics of the Sassan 
field made possible the substantial migration of oil to the Abu-Dhabi side of the field. 

81. The United Nations Charter certainly contains this notion with regards to the use of force. Article 2 para. 4 clearly 
prohibits the use of force against the territory of another State, except in certain exceptional situations. See Charter of 
the United Nations from-https://treaties.un.org/doc/Publication/CTC/uncharter.pdf Last visited May 1, 2016.   
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cautioned on the reliance on the principle of territorial integrity to deal with 

such situations for a variety of reasons. The most obvious is that of geologic 

evidence proving encroachment. Because, it may be almost impossible to 

prove that a neighbouring State actually penetrated the border separating 

the two countries. Therefore, in the absence of the kind of exploitation 

activity which results in a tunnel available for subsequent examination, it 

would be hard to trace border penetration. And even if there were to be 

constant surveillance of the maritime line border, without detective 

equipment of incredible sophistication, breaking the close or the migration 
82

of the resource will likely occur without any awareness of such. 

 

Competitive development of reservoir can lead to excessive drilling near 

the licensed area, and this may lead to wasteful production and 

controversies over property rights in oil drained across boundary lines. 

Besides, enhanced recovery operations which may be crucial to full 

reservoir production during the latter stages of the reservoir life may be 

impossible or less effective unless carried out by all operators of the 
83

reservoir.  Therefore, in order to avoid controversy and derive optimum 

benefit by averting wasteful production, States resorted to unitisation when 

such deposits straddle their continental shelf delimitation. 

1.9  Definition of Unitisation 

According to Taverne, ‘a unitisation agreement is an agreement between 

two or more persons or group of persons holding exploitation rights with  

respect to a straddling and/or other petroleum reservoirs in which it is 

agreed to exploit the reservoirs involved in an integrated manner. If 

straddling reservoir is concerned exploitation in an integrated manner 

82. See R.J. Zedalis, International Energy Law-Rules Governing Future Exploration and Use of Renewable Resources, 
Aldershot • Brookfield USA• Sydney: Dartmouth Publishing Company Limited, 2000 at p. 65. This argument seems 
to be premised on the common law maxim that ‘... every person shall be required so to use his property as not to injure 
the rights of others.’ See W.P.Z. German, ‘Compulsory Unit Operation of Oil Pools,’ California Law Review, 20 
(1931-1932), pp. 111-131 at p. 112. In other words, the concept is underlined by the Latin maxim sic utere tuo 
alienum non laedas-(Make use of your property in such a manner as not to injure that of another). See L. Moses, 
‘Some Legal and Economic Aspects of Unit Operations of Oil Fields,’ Texas Law Review (1941-1943), 21, pp. 748-
772 at p. 751 note 11. 

83. E.E. Smith et al (eds.), International Petroleum Transactions, supra note 2 at p. 640. 
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84
means exploitation as a single unit (sic).’  In other words, unitisation 

scheme creates the unit and brings parties in a position of being holders of 

undivided participating interests in the unit if they were joint holders of a 
85

single license or contract governing the unit.  Unitisation agreement 

provides for all aspects of the unitisation and the unit, such as the 

description and identification of the reservoir that will form the unit, with 

the procedures for when and in what manner each party’s participation 

interest in the unit should be determined and a time schedule for the re-
86

determination of these percentage interests.

1.10 The Basis of Unitisation Agreements 

Unitisation agreements could either be an agreement between participating 
87

parties within a national jurisdiction to develop a reserve as a unit  or it 

could be an inter-state unitisation based on a treaty. Although the principles 

underlining both forms of unitisation aim to achieve the same goals of 

rational production and equitable distribution of oil from a single deposit, 

this article is more concerned with interstate unitisation. Nevertheless, it is 

imperative to explain that both domestic operators and States in 

84. See B. Taverne, An Introduction to the Regulation of Petroleum Industry: Laws, Contracts and Convention, supra 
note 21 at p. 149. On definitions of Unitisations, see further-W. English, ‘Unitisation Agreements,’ in M.R. David 
eds., Upstream Oil and Gas Agreements-with Precedents, (London: Sweet & Maxwell, 1996), pp. 97-116 at p. 97; 
See W.F. Carr, ‘Compulsory Fieldwork Unitisation,’ Rocky Mountain Mineral Law Institute, 49 (2003) at Sec 21-3 
defining ‘Compulsory Unitisation’; See also C.E. Coffield, ‘Selected Problems with Federal Exploratory Units,’ 
Rocky Mountain Mineral Law Institute, 31 (1985), Sec. 1301. See also L. Moses, ‘Some Legal and Economic 
Aspects of Unit Operations of Oil Fields,’ ibid at p. 753.  Moses also contends that Unitisation was pioneered by 
Henry L. Doherty in 1895 and that he ‘... never gave up hope of seeing it universally adopted.’ See l. Moses inset at p. 
758. B. M. Cramer and L.O. Anderson further stated that Henry L. Doherty was ‘... instrumental in raising concerns 
about the social costs created by continued adherence to the rule of capture.’ See B.M. Cramer and L.O. Anderson, 
‘The Rule of Capture-An Oil and Gas Perspective,’ supra note 77 at p. 323. 

It is important to note that the terms ‘pooling’ and ‘unitisation’ are most often used interchangeably. ‘Pooling’ means the 
bringing together of small tracts sufficient for the granting of a well permit under applicable spacing rules, whereas 
‘unitisation’, means the joint operation of all or some part of a producing reservoir.’ See M.G. Gray and H.V. Schafer, 
‘Conflict between Voluntary Pooling Agreements and State Spacing and Pooling Orders,’ Rocky Mountain Mineral Law 
Institute, 27 (1982), pp. 1517-1606 at p. 1517. 
85. J.C. Jacobs earlier explained that Engineers have long since devised a method of producing oil which corrects the 

defects of competitive drilling thereby ‘... making possible maximum recovery at minimum cost together with 
equitable distribution of the production amongst the surface owners. This method, known as unit operation, is based 
on scientific approach of treating the reservoir, rather than the lease, as the entity for planning production.’ See J.C. 
Jacobs, ‘Unit Operation of Oil and Gas Fields,’ Yale Law Journal (1947-1848), pp 1207-1228 at p. 1210. 

86. B. Taverne, An Introduction to the Regulation of the Petroleum Industry, supra note 21 at p. 149. 
87. In most national jurisdictions, when various licenses for exploration and production of hydrocarbons cover a single 

hydrocarbon field, unitisation is usually required by law. This form of unitisation usually referred to as ‘compulsory 
unitisation’ is defined as ‘... the bringing together, as required by law or a valid order or regulation, of separately 
owned tracts (or separate interests therein) into a unit constituting all or some portion of a producing reservoir and the 
joint operation of such unit.’ See Carr F. Carr referring to
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transboundary reserves share the goals of ensuring maximum take and 

efficient development of the reserve. Therefore, both parties share 

corollary rights in unitisation arrangements regardless of whether it is 

domestic or it is an international unitisation. This discourse will uniformly 
 88 review the issues as their objectives are to a large extent similar.

Under national regimes, the basis of unitisation is primarily the petroleum 
89legislation or regulation as the case may be.  In other words, within 

90
domestic settings, unitisation agreements are required by law.  The article 

is more concerned with inter-state unitisation as such arrangement is 

Howard R. Williams & Charles J. Meyers, Oil & Gas Law 190 (2002) in his Article W.F. Carr, ‘Compulsory Fieldwise Unitisation,’ 
supra note 72.  at Sec. 21-01. For example, in the Netherlands and the United Kingdom, the licensees can be required by 
government to enter into a unitisation agreement with relevant parties in the event that their hydrocarbon fields stretches outside 
their licensed jurisdiction. A typical domestic Unitisation clause might read thus ‘All rights and interests of the parties under the 
licence are hereby unitised in accordance with the provisions of this Agreement insofar as such rights and interests pertain to the 
Unitised Zone and each of the Parties shall own all Unit Property and unitised petroleum in undivided shares in proportion to its 
unit equity.’ See M. Polkinghorne, ‘Unitisation and Redetermination: Right or Obligation?’ Journal of Energy & Natural 
Resources Law, Vol. 25 No. 3 (2007), pp. 303-323 at p. 303 note 1. 
88. The fundamental distinction is the requirement of treaties between interested States for the unitised development of a 

straddling reserve. Although such treaties are between governments and so does not apply directly to licensees, its provisions 
will be given effect by virtue of National Regulation (s). A further distinction is that while domestic unitisation is mostly 
required by law, transboundary unitisation is arguably not imposed by international law. 

89. For example in the United Kingdom, Model Clause 17 of The Petroleum (Production) (Seaward Areas) Regulation 1988 as 
amended by The Petroleum (Production) (Seaward Areas) (Amendment) Regulations 1995 provides for the government 
control of all development and production programmes and not just unitisations. It stipulates in Clause 17 (1) that:-  

The licences shall not- 
(a)  Erect or carry out any relevant works, either in the licensed area or elsewhere, for the purpose of getting petroleum from that 

area... 
 or 
(b)  Get petroleum from that area... 
Except with the consent in writing of the Minister or in accordance with the programme which the Minister approved... 
According to Warwick, there are good grounds that the rule of capture applies in the United Kingdom because, the United Kingdom 
Petroleum Act of 1934 vests all petroleum rights in the crown. Licenses granted under the Act, as extended by the Continental Shelf 
Act 1964, gives the licensee an ‘exclusive licence and liberty...to search and bore for, and get, petroleum...under (the licensed 
area).’ Though the licensee has exclusive rights over the licensed area, the Department of Trade and Industry does not share the 
same opinion. Besides, in practice, the operation of the Model Clauses renders the point academic. See E. Warwick, ‘Unitisation 
Agreements,’ in M.R. David (eds.) Upstream Oil and Gas Agreements with Precedents, (London: Sweet & Maxwell, 1996) at p. 
98. 
In the United States, most of the producing States have adopted legislation which provides powers to require unitisation with the 
exception of Texas. In fact, in early 2000 an attempt to legislate on unitisation proved abortive. See respectively W. English at p. 98 
and W.F. Carr supra notes 71 and 72 at Sec.21-4. Although unitisation originated in the United States, its legal history was plagued 
by stiff resistance. Unitisation Statutes were challenged in the Courts of Law though the Courts upheld them as ‘proper exercises of 
the police power of the state.’ See W.F. Carr inset at 21-4. It is worth noting that in the United States, Federal lands are not subject to 
compulsory unitisation statutes because the states lack the authority to affect interests unless the federal government consents to 
the regulation. However, other Bureau of Land (BLM) offices are leaning to a different direction on unitisation. The BLM District 
Office in Las Cruces, New Mexico, is considering modifications of its Resource Management Plan for the Otero Mesa to protect 
native grasslands with a stipulation that future leases requiring commitment to and development under a unit plan to minimize 
surface disturbance resulting from oil and gas activities. See W.F. Carr inset at Sec. 21-4 and 21-5 respectively. 
It is important pointing out that the entire evolution of conservation Statutes in the United States was exemplified by the ‘concerted 
and unqualified effort on the parts of the states to prevent waste, increase the life of the fields within their confines, and to obtain 
greatest possible ultimate recovery therefrom.’ See L. Moses, ‘The Constitutional, Legislative and Judicial Growth of Oil and Gas 
Conservation Statutes,’ supra note 64 p. 377. For a history of conservation Statutes and Policies in the United States, see generally, 
C.E. Coffield and German, Y.P.Z. respectively at supra notes 84 and 82. 
90. See A. L. Nicholson, ‘Unitisation Disputes: Do ‘Pendulum Procedures’ Offer Fairness in Equity Redeterminations?’ 
  International Law and Taxation Review, (2001) pp. 234-24- at p. 234. 
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underpinned by the fact that the area of a license or contract may happen to 

be partially bounded by a line of demarcation between two states. Under 

these circumstances a straddling reserve partly falls into the jurisdiction of 

another state and national rules concerning exploitation of such reservoirs 

are no longer applicable. 

Considering the application of rule of capture to trans-boundary resources, 

the unit development of a common deposit of petroleum is ‘only possible 
91

on the basis of an agreement between the two states concerned.’

In order to agree on unit development, several continental shelf 
92

delimitation treaties stipulate for a ‘mineral clause.’  This clause states that 

all the parties will seek to reach agreement on the exploitation of geological 

structures which straddle the continental shelf boundary. A typical mineral 

clause is provided by Article 4 of the Agreement between the Government 

of the United Kingdom of Great Britain and Northern Island and the 

Government of Norway relating to the Delimitation of the Continental 
93

Shelf between the Two Countries.  The clause states that:- 

 If any geological petroleum structure or petroleum field, or any 

single geological structure or field of any other mineral deposit, 

including sand or gravel, extends across the dividing line and part of 

such structure or field  which is situated on one side of the dividing 

line is exploitable, wholly or in part, from the other side of the 

dividing line, the contracting parties shall, in consultation with the 

licenses, if any, seek to reach agreement as to the manner in which 

the structure or field shall be most effectively exploited and the  

manner in which the proceeds deriving therefrom shall be 

apportioned. 

91. As earlier discussed, without such inter-state agreement, there is nothing that would prevent the right holders on 
 either side of the demarcation line from exploiting their part of the reservoir independently from one another. See B. 
 Taverne, An Introduction to the Regulation of Petroleum Industry, supra note 21 at p. 154. 
92. For examples of treaties with these clauses see supra note 68 
93. March 10, 1965. 551 UNTS 214. 
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94. See Warwick note 77 at p. 98. One commentator gave an example of the benefits that can be obtained through 
unitisation of the New Mexico portion of the Permian Basin by stating that between 1977 and 1995, 33 statutory units 
have been formed that added approximately 279,000.000 barrels of incremental oil. See B.M. Kramer, ‘Principles 
and Historical Context of Pooling and Unitisation, Offshore Pooling and Unitisation,’ Rocky Mountain Mineral Law 
Foundation (1997), Secs. 1-1, 1-23. Some publicists also stated that ‘... it is absolutely basic that a reservoir should be 
handled as a unit operation in order to achieve maximum oil recovery from it.’ See G.D. Libecap and S.N. Wiggins, 
‘The Influence of Private Contractual Failure of Regulation: The Case of Oil Field Unitisation,’ The Journal of 
Political Economy, Vol. 93, No. 4

(Aug. 1985), pp. 690-714 at p. 691. See also L. Moses, ‘Some Legal and Economic Aspects of Unit Operations of Oil 
Fields,’ supra note 82 at p. 755 highlighting the benefits of unitisation. 
95.   See Warwick ibid at p. 98. 

The general wisdom of this clause resides in the correct and apparent logic 

that if a fluid resource lies in a geological structure straddling an 

international boundary line, exploitation should be conducted by a single 

operator based on agreed cooperation between the States concerned and 

that there should be devised a detailed procedure of a practical nature for 

this implementation. The mineral clause seeks to address two fundamental 

problems. Firstly, it seeks to identify the most effective manner of 

exploiting resources that straddle a maritime boundary and secondly, the 

clause also seeks to determine how to apportion the output from the shared 

deposit equally between the parties. The ensuing pertinent questions are:- 

What is the effective mechanism of exploiting straddling deposits? Or what 

are the underpinnings of unitisation? And also what is the most equitable 

method of sharing output from a straddling deposit? 

Unitisation was introduced in the United States to cure the effects of the 

application of the rule of capture or competitive drilling of petroleum. 

Specifically, unitisation aims to reduce or eliminate unnecessary 

duplication of expenditure and less than optimum development which leads 
94 to reduced ultimate recovery from the single geological structure. 

According to Warwick, competitive drilling ‘... would not fall within the 
95 

definition of good oil field practice.’ 

Therefore, one of the rationales for unitisation is the desire to ensure 

maximum recovery of oil from a reserve. This could be achieved by 
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 96
developing such reserves under a single development plan.  For example, 

in the United Kingdom, Model Clause 28 (1) allows the Minister to require 

unitisation if he considers ‘... that it is in the national interest in order to 

secure the maximum ultimate recovery of petroleum and in order to avoid 

unnecessary competitive drilling that the oil field should be worked as a 
 97

unit.’

The ultimate goal of unitisation  is to avoid disorderly and wasteful 

production practices by permitting the characteristics of the reservoir not 

the competitive ownership concerns to control the development of the 

reserve: the effect of unitisation is to remove surface boundaries and to 

enable one operator to develop the reservoir as a single unit. Thus, some of 

the primary benefits of unitisation are increased production through 

efficient withdrawal of oil, gas and air. 

 

1.11  Equitable Distribution of Reservoir Output 

Equitable distribution is the most difficult task in the development of a 
98

unit.  Tract Participation as described in the United Kingdom or 
99Participation Formula as recognised in the United States  is the principal 

mechanism for achieving equitable distribution from the reservoir output 

amongst parties to unitisation. Tract Participation is the ‘... share of the 

reserves allocated to each of the license blocks in which a unitised field 
 100lies...’  On the other hand, this is the procedure adopted to determine how a 

unitised production will be allocated among the unit interests owners 

96.  This interest of maximum recovery from a field is shared by all participants in the petroleum industry. There is extensive 
literature on the methods and reasons articulated to conserve and maximise the recovery of underground oil and gas. 
These works were educated by economic, social and legal justifications. See for example J.S. Mc Gee, ‘Conservation, 
Integration, and Pricing in the Oil and Gas Industry of the United States: A Review Article,’ The Journal of Economics, 
Vol. No. 9 No. 1 (Nov. 1960) at pp. 63-82. See also E.T. Price ‘Values and Concepts in Conservation,’ Annals of the 
Association of American Geographers, Vol. 45, No. 1 (March 1955), pp. 64-84. Another important benefit is 
environmental in the form of reduction of surface disturbance. See W.F. Carr, supra note 84 at Sec. 21-3. Polkinghorne 
contends that in addition to ‘standard’ considerations informing Unitisation, i.e. prevention of physical waste, 
prevention of economic waste and protection of correlative rights, environmental, health and safety factors should also 
be considered. See M. Polkinghorne, ‘Unitisation and Redetermination: Right or Obligation?,’ supra note 87 at pp. 311-
312. 

97. In the United States, Carr maintained that the primary jurisdictional basis for considering an application for unitisation is 
the duty ‘... to prevent the waste of oil and gas.’ See W.F. Carr, supra note 84 at Sec. 21-5. 

98. According to Warwick, ‘... the principal parts of the Unitisation Agreement which will not be found in a standard JOA 
relate to the calculation and sharing of the reserves between the licensees of the various blocks in which the field lies,’ 
See E. Warwick, supra note 89 at p. 104. 

99. Tract Participation or participation formula is herein  referred to as ‘tract participation’. 
100. See E. Warwick supra note 89 at p. 104. 
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throughout the life of the unit.  This formula is developed through 

negotiation where technical information on individual tract is considered. 

At the initial stages of the appraisal and development of the field, there will 

not be sufficient technical understanding of it to calculate precisely the 

share of the reserves. They will therefore be allocated on a provisional basis 

between the relevant blocks. In other words, this formula will be a 

negotiated rather than a technically-determined figure, but based on the 

technical knowledge at that time.  

In the United States, some Statutes identify the factors to be used in the 

development of participation formula or tract participation. However, these 

statutory factors are not mandatory and interest owners are able to develop 

the participation formula based on the interests of the parties and the 
102 

characteristics of the reservoirs subject to unitisation. 

Nonetheless, in the United States, the Regulations on compulsory 

unitisation require a determination by the State Conservation Agencies that 

the proposed unit participation formula or tract participation is ‘fair’ not 

whether another formula might be ‘more fair’ to certain interests owners in 

the unit area. This determination is made after notice to all affected parties 
103and a hearing on the proposed unit.  In the United Kingdom, the 

104Department of Trade and Industry  will also wish to be satisfied that no 

company is seeking unfair advantage, but only to obtain what rightfully 

belongs to it. 

101. Jacobs explains that ‘each lessee receives a proportion of the unit’s total production determined by the amount of oil 
which originally underlay his lease.’ See J.C. Jacob, supra note 85 at p. 1210. See also L. Moses who at supra note 76  
p. 370 explained that each licensee in a unit has ‘... co-equal right’ to take from the common reservoir. German also 
explains that ‘... an ordinary conception of right and wrong should satisfy everyone that each land proprietor in a pool 
is entitled to a fair proportionate part, and no more, of the recoverable reservoir content if at the same time he can be 
required to share on a like basis in the cost of its recovery.’ See W.P.Z. German, supra note 82 at p. 113. L. Moses 
contends that unitisation ‘... is the only known method relating recoveries to the equities of ownership. In other 
words, complete unitisation of the pool is the only way whereby the various individual owners in a pool can recover 
from common source of supply  their share of the recoveries from that reservoir proportionately to their interest 
therein.’ See L. Moses ‘Some Legal and Economic Aspects of Unit Operations of Oil Fields,’ supra note 82 at p. 743. 

102. See respectively E. Warwick, supra note 89 at p. 104-5 and W.F. Carr, supra note 84 at Sec. 21-10. 
103. See W.F. Carr ibid at Sec. 21-11. 
104. (‘DTI’)
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1.12  Determination of the Tract Participation 

During the early stages of unitisation arrangements, the methods applied in 

determining the reservoir content is usually incomplete for lack of 

sufficient information about the reservoir. Nonetheless, the parties will aim 

to agree on a sufficiently accurate division of the unit subject to significant 

changes when drilling of additional wells and the measurements carried out 

in such wells increase the knowledge and thus requires a more precise 

determination of the division. 

As the knowledge of the reservoir becomes more apparent with the further 

information (s) acquired in the course of development, some of the parties 
 105 

realise that their tract participation is not fair, reasonable and equitable.

As a result of such concerns, unitisation agreements necessarily provide for 

re-determination to cure any inequity that may result from the tract 

participation. 

 

1.13  Re-Determination of Tract Participation 

As noted in the foregoing, the determination of the tract interests requires 

significant data and technical study, yet in many cases units are formed 

prior to the time a reservoir has been developed and has established a 
 106

reasonable production history.  As a result, initial tract interest are 

established in a climate of uncertainty and one or more of  the tracts 

involved in the unit may desire to adjust the initial tract interests once 

additional data  have been obtained. The adjustment may or may not be 

accompanied with an expansion of the unit area based upon additional data. 

Any such subsequent adjustment in tract interests is termed a 
 107 

‘redetermination.’

105. In the State of Mexico in the United States, a dissatisfied party is required at a hearing before the Conservation 
Division to establish that the proposed formula is unfair and then to submit an alternative formula that corrects the 
problem. For example, in the West Lovington Strawn Unit, a royalty owner appeared at the original hearing and, 
while not opposing the proposed unit, objected to the recommended participation formula. The Agency approved the 
proposed unit but accepted the participation formula. See W.F. Carr ibid at Sec. 21-12. 

106. According to Polkinhorne, ‘... unitisations frequently take place when a given reservoir’s characteristics are not fully 
known.’ See  M. Polkinghorne, ‘Unitisation and Redetermination: Right or Obligation?’ supra note 87 at p. 314. 

107. See J.L. Weaver & D.F. Asmus, ‘Unitising Oil and Gas Fields Around the World: A Comparative Analysis of National 
Laws and Private Contracts,’ 28 Houston Journal of International Law, 3 (2006) pp. 3-198  at p. 84. For further 
discussions on re-determinations and its effect, see generally B. Nwete, ‘Mitigating Redetermination Problems in the 
Unitised Hydrocarbon Fields,’ International Energy Law and Taxation Law Review, (2005), pp. 228-233; A.L. 
Nicholson, ‘Unitisation Disputes: Do ‘Pendulum Procedures’ Offer Fairness in Equity Redetermination,’ supra note 
78 and M. Polkinghorne, ‘Unitisation and Redetermination: Right or Obligation?,’ ibid. 
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According to Taverne, redetermination works retroactively to the moment 
 108the unit was formed and the first apportionment that was agreed.  It re-

establishes with respect to that moment the geological and mechanical 

characteristics of the reservoir and the volume and characteristics of 

petroleum contained therein and recalculates on the basis of these new data 

the apportionment of the unit. The so determined apportionment is assumed 

and considered to have been in effect from the date the initial 

apportionment has been in effect and applied. 

As a result of the redetermination, parties will acquire with retroactive 

effect new percentage shares in the unit. This means that the performance 

by the parties of all their rights and obligations, which are dependent on or 

determined by reference to their percentage shares, such as the contribution 

to costs and expenses and the off take of unit-production, have to be revised 

and the appropriate adjustments will have to be made. The party whose 

share in the unit as a result of the redetermination has decreased will be 

compensated by the other party (s) with respect to its past contributions to 

costs and expenses by being repaid the amount of the excess contribution 

with interest. 

The following issues are pertinent to re-determinations: 

 

1.14 (I)  Basis of Re-Determination 

If the unitising parties are comfortable with the use of a particular basis for 

determining tract interests, then the re-determination of those tract interests 

will typically be done on the same basis, such as acre-feet of reservoir rock 

and then re-determined based on a more precise basis, such as recoverable 

reserves after necessary data are available. 

1.14 (ii)   Number of Re-determinations 

Re-determinations involve extensive review of technical data and may, 

involve expert determination, litigation, or arbitration where the parties do 

108. B. Taverne Petroleum, Industry and Governments-An Introduction to Petroleum Regulation, Economics and 
Government Policies (The Hague-London-Boston: Kluwer Law International, 1999) at p. 350 
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 109
not agree upon the adjustments.  As a result, re-determinations tend to be 

 110relatively expensive.  Usually the time chosen for the first re-

determination is at the end of the first development phase, immediately 

prior to the commencement of commercial production. The second re-

determination could take place after one or two years of production and any 

further re-determination which could follow with four or five year intervals 

thereafter, all depending on the size and complexity of the reservoir. 

According to Weaver and Asmus, parties usually ‘strictly limit on the 

number of re-determinations permitted;  in practice, only one or two re-
111 

determinations are permitted.’ Re-determinations are further discouraged 

by the significant penalty imposed for frivolous request for re-

determination i.e. a re-determination that results in less than an agreed 
 112

percentage shift interests.

1.14 (iii)   Timing of Re-determinations 

Because the purpose of re-determination of tract interests is to improve the 

accuracy of the existing tract interests, it normally makes no sense to have a 
113

re-determination until substantial new data is obtained. For reservoirs that 

are unitised before they have been developed or produced, the first re-

determination is typically not permitted until the reservoir has been 

developed and, perhaps, several years of production history have been 

obtained. Subsequent re-determinations may be permitted following some 

additional stated period of production history, or as a result of the 

acquisition of other new data, such as data from the drilling of step-out 

109. But Weaver and Asmus contended that ‘... there is no significant movement in the international petroleum industry to 
attempt to reallocate income, rather than hydrocarbons, following redeterminations.’ According to them, the 
prevailing rationale seem to be an acceptance of price fluctuations as a normal risk taken by any producer. See ibid at 
pp. 91-2. 

110. According to Weaver and Asmus, one of them was told that the Prudhoe Bay redetermination cost between USD 50-
 100 Million. See J.L  Weaver & D.F. Asmus, ‘Unitising Oil and Gas Fields Across the World ,’ ibid at p. 85. 

111. According to Sample Unitisation Agreements examined by Weaver and Asmus, three  permitted only one re-
  determination, four allowed two re-determinations (but one of those allowed additional redetermination before 
the  scheduled final determination if there was significant change in the number of wells or the reservoir engineering 
 data), three allowed an unlimited number of redeterminations (but one of these only allowed one redetermination 
 every five years and one had only a short time period which redeterminations were allowed).  See ibid at p. 85. 
112. Ibid. 
113. Polkinghorne explains that parties to a unitisation scheme may ‘reserve the right to a redetermination of the parties 

interests on (1) a given period of time (2) the election of a participant in party to an agreement or the most common 
alternative, (3) the occurrence of a certain event such as drilling of certain number of wells or achievement of a certain 
level of production.’ See M. Polkinghorne, supra note 87  at p. 315. 
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wells.  Re-determinations are usually not permitted late in the life of a 

unitised reservoir because of the need to have sufficient remaining reserves 

to permit adjustment for the past production and because of smaller gains in 

accuracy obtained from additional data after the first several years of 

production may not justify cost. 

 

1.14 (iv)   Data Deployed in Re-determination 

The parties to a re-determination generally desire that any data used by a 

third-party decision maker as part of the re-determination processes to be 
 115

made available to all unit parties. The same disclosure requirements can 

be applied to the data used in proposals submitted by the unit operator, and 

each tract’s owners, during negotiations. 

In addition to requiring disclosure of data, unit parties sometimes desire to 

restrict data which are used for purposes of re-determination, perhaps from 

a desire to control a third party decision maker or a desire to ensure that the 

re-determination process is as consistent as possible with the original 

determination of tract interests. In these cases, a common database is 

prepared for purposes of a re-determination; some data may be 

automatically included (such as well logs from unit wells) and other data 

may require the approval of the parties before it can be included. While the 

use of a common database may limit some of the technical battles as the 

time of re-determination and may contribute to fairness, it does add another 

basis for challenging a re-determination reached by a third-party decision 

maker. 

Some publicists have identified ‘alternatives to unitisation’. For example 

Warwick maintains that as re-determinations tend to be very controversial 

and costly, there have been moves to seek ways of averting those problems 

through alternatives to re-determination. The article now examines these 

alternatives. 

114. A step-out well is defined as ‘... a well drilled as a ‘step out’ from proven territory in an effort to ascertain the extent 
and boundaries of a producing formation. See Weaver & Asmus, supra note 106 at p. 85. 

115. See generally A. L. Nicholson, Unitisation Disputes..., supra note 90. 
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1. 15  Alternatives to Re-determination 

1.15 (i) Purchase 

Where there are extensions into adjoining blocks, it may be feasible to 

purchase these rather than unitise. This however, is only likely to be an 

alternative option if the extension is a small one mainly because of the cost 

to the purchasers, but also because if it is sizeable, the licensees will 

probably want to engage in a full time unitisation. 

1.15 (ii)  Fixed Interests 

If agreement cannot be reached on the value to purchase, a further method 

would be to agree that the percentage interest is fixed at the outset. This can 

be the case for small interests on the edge of a field or, in cases like Forties 

where BP sold a number of small fixed interests, with limited rights to the 

purchasers. There are at least two major fields in the North Sea where it was 

agreed to fix the interest for all the time thus avoiding the need for either an 

initial technical determination or any re-determinations. For this to be 

successful however, the parties need to be sure of the technical parameters 

without the benefit of having drilled any development wells, which may 

require something of a leap of faith. 

 

1.15 (iii)  Cross Licence Assignments 

If agreement can be reached for the licensees to take an assignment of the 

other licence and vice versa so that their percentage interests are the same 

on both sides, determinations and re-determinations are again avoided. 

Once again the problem is one of reaching agreement on the split of 

reserves between the two blocks to enable the appropriate shares to be 

calculated and like the fixed interests option is effectively a one-off 
 116 determination.

116. See generally Warwick, supra note 89 at pp 115-6. Polkinghorne asserts that ‘... a number of modern unitisations forego the 
right to a redetermination and so any recent unitisation agreement that is silent on the issue could readily be construed as one 
in which the parties have considered the issue and elected not to maintain this right.’ See M. Polkinghorne, ‘Unitisation and 
Redetermination: Right or Obligation?’ supra note 89 at p. 315. The United Kingdom and Norway have also heralded a 
Framework where each ‘(G)overnment shall issue the authorisation required according to their national law.’ These areas 
cover a 60 km zone extending side of the trans-boundary line. See P.D. Cameron, ‘The Rules of Engagement: Developing 
Cross- Border Petroleum Deposits in the North Sea and the Caribbean,’ International and Comparative Law Quarterly, Vol. 
55, (July 2006),  pp. 559-586 at p. 575. 
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1.16   Analysis 

Despite the foregoing and notwithstanding the utilisation of alternatives to 

unitisation especially the Cross Licence Assignments, unit production of 

straddling petroleum reserve remains the most effective and the most viable 

tool in the efficient production of oil and gas thereby increasing the ultimate 
117

recovery of these resources with minimum waste.  It also results in a fair 

and reasonable distribution of the benefits of the unit operations to the 

owners of interest in the area.  

Another incidental benefit that is important is the environmental benefits 

that come from more efficient operation. However, as a result of the 

complexity and cost of re-determinations, more unit agreements are being 

negotiated without re-determination clauses. Such decisions are only 

reasonable where good seismic and well-control data are available at the 

time the unitisation agreement is negotiated or where the field’s 

commercial viability does not justify the cost of any re-determination. But 

proceeding without such a clause presents substantial risks for each tract in 

a situation where little data is available at the time the unitisation agreement 
118 is negotiated. 

 

1.17  Joint Venture 

According to Taylor and Windsor, a joint venture agreement ‘... is a contract 

between two or more parties establishing and setting out terms of a joint 

venture between them under which petroleum exploration, development 
119 and production operations will be conducted.’ 

117.  This statement is attested by the limitations inherent in the alternatives to unit operations. In any event, these options attempt 
to overcome the cost involved with re-determination while ignoring the factors underpinning unitisation i.e. rational 
exploitation and equitable distribution of the reserve. 

118. See respectively W.F. Carr, supra note 84 at p. 21-5 and Weaver & Asmus, supra note 107 at p. 95. It is instructive to note that 
Onorato and Park drawing from their World Bank experience considered Unitisation as one of the ‘... essential elements of 
petroleum law.’ They contended that once there is a straddled reserve, the ‘(S)tate has a paramount right to ensure that in the 
interests of economy, efficiency, and conservation of the resource, the common deposit is developed by the rights holders as a 
single unit, and on non-competitive basis.’ See W.T. Onorato and J.J. Park, ‘World Petroleum Legislation: Framework that 
foster Oil and Gas Development,’ Alberta Law Review, 39 (2001-2002) pp. 70-126 at pp. 84-5. 

119. 1 See M.P.G. Taylor and S.M. Tyne, Taylor and Windsor on Joint Operating Agreement (Longman, 1992) at p. xix. L. Moses 
defined Joint Venture as ‘... undertaking between two or more persons for a specific purpose or single enterprise.’ See  L. 
Moses ‘Some Legal and Economic Aspects of Unit Operations of Oil Field,’ supra note 70 at p. 752. A joint venture has also 
been described as ‘Participation Agreement’ by E.E. Smith et al (eds.) International Petroleum Transactions, supra note 1 at 
pp. 463-4. The typical contents of a Joint Venture may include how costs are shared between the parties, costs reimbursement, 
interest, participation, taxes etc. See G.H. Barrows, Worldwide Concession Contracts and Petroleum Legislation (Tulsa, 
Oklahoma, PenWell Books, PenWell Publishing Company, 1983) pp. 28-33. 
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The practice of joint venture originated from the Middle East. This practice 

was eventually adopted by petroleum producers across the world. The oil 

companies showed their preference for cooperative production when 

applying for or acquiring petroleum rights in other parts of the world. For 

example, the joint venture formed by Royal Dutch/Shell and BP for 

operating licenses and leases granted to them in Nigeria. According to 

Taverne, forming a joint venture for the purpose of jointly conducting 

petroleum operations under and pursuant to those rights have become 
120  

standard practice among oil companies. 

The nature of petroleum in situ, the legal regime and culture of the various 

producing countries and the huge exploration costs tend to assure that 

multiple ownership will be involved in the exploitation of oil and gas 
121deposits.  The relationship between the parties is based on the fact that 

each party holds an undivided interest in the same license or contract and 

can only exercise its right under the licence or contract when cooperating 

with the other interest holders. 

120. See B. Taverne Petroleum, Industry and Governments, supra note 109,  p. 367. 
121. Taverne stated that the main reasons for joint ventures is the overriding necessity and wish to spread and minimise the 

various risks attached to the intended joint venture and to share the investments required. To him, these risks include 
the following:- 

 (h)  The geological risk which is the risk that no commercial petroleum will be delivered; 
 (i)  The technical risk inherent in having to operate under difficult and hazardous conditions, such as difficult or 

 extreme weather and sea conditions, floating icebergs and/or having to work in deep water; 
 (j)  The environmental risk, which is the risk that the operations undertaken cause damage to the environment. The 

 environment risk inherent in having to work, from an environmental point of view, in a sensitive area. The 
 ultimate environmental risk is the risk that the operations have to be abandoned when it appears that they would 
 have to be carried out under such restricted conditions that the intended operations become too costly; 

 (k)  The political risk, which is the risk that the joint venture is expropriated or nationalised or has to be abandoned  
(or that any particular participant has to withdraw from the joint venture) for reasons involving, triggered by, or 
 emanating from the political situation prevailing in the host country, or resulting from political actions or 
 measures, such as trade embargoes or trade sanctions, taken against the government of the host country; 

Apart from to wish to spread and minimise risks and share large scale investments, commercial oil enterprises may have 
other reasons for willingly seeking to co-operate with other similar enterprises. Such specific reasons are:- 
(h)  The wish to improve the chance to be successful in bidding procedure; 
(i)  To obtain a participating interest in a licence or contract or work already awarded to another commercial oil 

enterprise; 
(j)  To benefit from the superior technology and/or geological knowledge or experience of another commercial 

enterprise. See B. Taverne, Petroleum Industry and Government... note 109 at pp. 376-8. See also R.H. Porter and K. 
Hendricks who asserted that the American Government permits joint ventures in petroleum operations because ‘... of 
the large capital requirements to buy and develop OCS leases.’ See R.H. Porter and K. Hendricks, ‘Joint Bidding in 
Federal OCS Auction,’ The American Economic Review, Vol. No. 2, Papers and Proceedings of the Hundred and 
Fourth Annual Meeting of the American Economic Association, (May, 1992), pp. 506-511 at p. 506. 
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1.18  Forms of Joint Ventures

Before embarking on any joint petroleum operations, the operating parties 

are required to be in possession of a licence or contract of work. Such 

authorisation may be held by the parties jointly in undivided interest where 

each party possesses a proportional interest in the authorisation, or by legal 
122

entity which the operating parties may have established for that purpose.

The operations authorised by the licence or agreed (with National Oil 

Company) to be carried out under the contract are indivisible and have to be 

carried out either jointly by all interest holders or by joint company as the 

case may be. These authorised operations are usually executed through an 

incorporated or un-incorporated joint venture. 

 

1.18 (I)  Incorporated Joint Venture 

Under this scheme, the joint venture is incorporated as a company where all 

the participants become shareholders with individual shareholdings in 

proportion to their respective participating interest. The incorporation of 

the joint venture is usually required by law as practitioners prefer un-

incorporated joint ventures. Therefore, in order to integrate the benefits of 

un-incorporated joint ventures, the incorporated joint venture company is 

reduced to ‘... a licence or contract holding and assets owning corporate 

vehicle without personnel and office facilities, operating at a cost and not 
 123meant to make profit’.  Therefore, the company must sell its production at 

cost and not profit to its shareholders. In this circumstance, the company’s 

cost of exploration and acquisition of capital assets is financed by means of 

share capital and facilities provided  by its shareholders. Each individual 

shareholder contributes to such financing according to its shareholding 

122. On their part E.E. Smith et al (eds.) explained that where the joint venture is between a sovereign and a multinational 
company in an operating entity, it is called ‘equity joint venture’ because, the sovereign and multinational share joint 
ownership in the entity. And where the joint venture is in a form of strict partnership between the national oil company 
and the multinational oil company, the vehicle is described as ‘contractual joint venture.’ See E.E. Smith et al, supra 
note 2 at pp. 463-4. Barrows contended that ‘... joint venture has been widely misunderstood as being a separate type 
of petroleum agreement. It is not. It is a partnership arrangement wherein the State, either directly or through its 
national oil company receive an equity or ownership interests in the rights and obligations of a contract or 
concession.’ See G.H. Barrows, Worldwide Concession Contracts and Petroleum Legislation, supra note 117 at p. 28. 
On general commercial ventures, see W.F. Fox (Jr) International Commercial Agreements-A Primer on Drafting, 
Negotiating and Resolving Disputes (The Hague•London•Boston: Kluwer Law international, Third ed., 1998) pp. 
83-6. 

123. Taverne, supra note 21 at p. 143 
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interest. Production is made available by the shareholder operator in 

accordance with the work programmes and production schedules approved 

by the shareholders committee, which in fact functions in the same manner 
 124

as a management committee under a non-incorporated joint venture.

Under this arrangement, each party-shareholder has the right and is usually 

also obliged to buy from the company its proportional share of the available 

production at cost. The revenues so received by the cost company are used 

to pay for its operating expenses and to redeem any shareholder loans in 

accordance with an agreed schedule of depreciation. Profits, if any, are 

made by the party shareholders with respect to their share of production, 

which they purchased at the cost of production from the company. 

1.18 (ii)  Non-Incorporated Joint Venture 

Under the non-incorporated joint venture, the participants will agree on its 

essential components which will be incorporated into the final joint 
125operating agreements.  Within this framework the participants will 

further agree on the main features of their joint venture to be incorporated in 
126 a final joint operating agreement. 

Under the non-incorporated joint venture, the participants will agree on its 

essential components which will be incorporated into the final joint 

operating agreements. These components are:- 

(i)  Joint application for an undivided authorisation respecting a  

 selected area; 

(ii)  The appointment of an operator to undertake the overall activities of 

124. Taverne ibid at p. 143. 
125. According to Taylor and Windsor, non-incorporated venture is established by contract, under which the parties carry 

on activities in common for their individual gain. See supra note 117 at p. 24. 
126. Joint ventures usually require an agreement between the parties on procedures, i.e. meeting operational costs within 

time. The agreements under which these procedural matters are determined are called ‘joint operating agreements.’ 
Such arrangements contain detailed specifications on who is to be the operator, what operations can be performed 
unilaterally by the operator, etc. The agreement establishes the joint operations committee to deliberate and decide on 
crucial matters regarding joint operations. On joint operating agreements, see generally, E.E. Smith et al (eds.), supra 
note 2 at pp. 561-640 and B. Taverne, Petroleum, Industry and Governments-An Introduction to Petroleum 
regulation, Economics and Government Policies, supra note 118 at pp. 370-389. See further S. Shaw, ‘Joint 
Operating Agreements,’ in M.R. David, Upstream Oil and Gas Agreements-With Precedents (London-Sweet & 
Maxwell, 1996) pp. 13-31. 
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 the joint venture under the supervision of the management  

 committee; 

(iii) To request the operator to conduct all its operations within  

 regulatory provisions and execute its programmes as approved by 

 the management committee. 

The merit of the non-incorporated joint venture over the incorporated one is 

that co-adventurers in the former are entitled to the production unlike in the 

latter case where the co-adventurers or participants/shareholders may only 
127

claim or expect cash in the form of dividends. 

 

1.19  Analysis 

The primary reason parties resort to joint ventures in petroleum operations 

include the spread of risks, sharing in large scale investments, enhancement 

of successful bidding, obtaining participating interests in a licence already 

awarded to another company and the potential to benefit from the superior 

technology or geological knowledge or experience of the other 
128

participants.  It would then seem that joint ventures are not conceptually 

designed to achieve rational development or equitable distribution of 

petroleum resources. Although the term participating interests appears in 

joint venture arrangements, the phrase merely refers to the ‘... share of the 

production made available by the operator in accordance with the budgets 

and production schedules approved by the participants, and to contribute to 
129

capital and operating costs in the same fixed proportions.’ 

 

Joint ventures however recognise the possibility of over lifting of 

production (allowing under-lifting and over lifting over a short period) and 

for the exchange of production volumes between the participants to bring 

127. See Taverne ibid at p. 369. However, in addition to lack of immediate access to production by the shareholders of an 
incorporated joint venture, there are other elements that further distinguish it from the non-incorporated joint 
operating agreement for example, in order for the host government to tax offshore shareholders, a domestic trading 
company is established. Where the production sharing scheme is the authorisation, the cost oil value is used as the tax 
reference price. However, where licensing is the development regime, the host government will always apply tax 
reference prices to production that is exported from the country and asses the taxable income of the company or 
trading company on the basis of this price. Furthermore, an incorporated joint venture may pay royalties if the regime 
is governed by licence. See Taverne, supra note 21 at p. 143. 

128. Taverne, supra note 126 at p. 368. 
129.  Ibid at p. 369. 
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130. See ibid at p 369. 
131. See L. Moses, supra note 76 at p. 359. 

the individual lifting back into balance within the shortest time possible (in 

order to forestall participants manipulating their off take in an attempt to 
 130  benefit from ever present world market price fluctuations).

The concerns triggering unitisation i.e. rational development and equitable 

distribution of common reserves are completely absent from the purpose 

and scope of a joint venture arrangement. The participants in a joint venture 

are essentially united at mitigating their risks in petroleum operations and 

enhancing their bid potential. However, where there is an over lifting, joint 

venture arrangements do prescribe remedy. But, it must be pointed out that 

the volume of over lifting in this circumstance is insignificant compared to 

cases addressed by unitisation. Fundamentally however, the problem 

addressed by this article does not contemplate the redeeming mechanisms 

adopted by a typical joint venture. The paper addresses inter joint venture 

over lifting or under lifting and not intra joint venture over lifting or under 

lifting. Therefore, joint venture is not a suitable mechanism for ensuring 

rational development and equitable distribution of resources straddling the 

outer continental shelf. However, joint venture is a good scheme to address 

over lifting problems between the co-venturers even in the outer 

continental shelf operations. 

 

1.20  Conclusion 

The primary goal of petroleum industry operators is the ‘... efficient 

extraction of oil and gas as and when needed and the equitable distribution 
 131of the minerals among the owners.’  Joint development is an approach to 

develop resources in a disputed area based on shared sovereign rights. Joint 

ventures on the other hand, were devised to primarily mitigate the risks of 

petroleum operations and also share the enormous costs of investment. 

Neither approach was designed to serve the functions of unitisation.  
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From the foregoing discourse, it would seem that unitisation is the best 

mechanism for efficient development and equitable distribution of 

resources straddling the outer continental shelf. In fact, Jacobs contends 

that ‘No other known method makes possible such large recoveries, such 
132 low operating costs, nor such equitable distribution of production.’ 

132. J.C. Jacobs, supra note 85 at p. 1224.
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THE CHILD’S RIGHTS ACT 2003: ISSUES, CHALLENGES AND 

PROSPECTS* 

Abstract 

The paper explores the Child’s Rights Act 2003, which is an embodiment of 

a comprehensive legislation having 24 parts with 278 sections; each part of 

the Act contains different important issues on child's interest, welfare, child 

justice and administration. The provision of the Act is an incorporation of 

all the rights of the child and responsibilities for the protection of the child 

into a single law. It sets a universal standard and principle for protection, 

survival, development and participation of children by recognizing 

children as human beings and subjects of legal rights. It sets a standard that 

the best interest principle should be engaged not only where a decision 

directly affects a child, but also when a child is indirectly affected by a 

decision. The paper examined some of the issues and challenges faced in 

the application and implementation of the Act and concludes that overall, 

the Act has far reaching provisions, which will make positive impact on all 

Nigerians.   

 

1.  Introduction  
1

The Child’s Rights Act 2003  (hereinafter referred to as the Act) can be said 

to be a domestication of the Convention on the Rights of the Child in 

Nigeria. The United Nations General Assembly adopted the Convention on 
2

the Rights of the Child (CRC) On 20 th November 1989.  Soon after wards, 

The African Union Assembly of Heads of States and Governments adopted 

the African Charter on the Rights and Welfare of the Child (ACRWC) On 20 
 3

th November 1989.  Nigeria is a signatory to both international instruments 

and ratified the CRC in 1991 and ACRWC in year 2000. Both the CRC and 

*  Amina Bashir Albasu, LL.B (Hons) B.L, PNM, Senior Research Fellow, National Judicial Institute, Mohammed 
Bello Centre, Abuja. Mobile- +2348035790088, e-mail: albasuamina@yahoo.com. 

1. Act No 26, An Act to Provide and Protect the Rights of a Nigerian Child and Other Related Matters, 2003 
2. Convention on the Rights of the Child, Adopted and opened for signature, ratification and accession by General 

Assembly resolution 44/25 of 20 November 1989, entry into force 2 September 1990, in accordance with article 49 
http://www.ohchr.org/en/professionalinterest/pages/crc.aspx accessed 21/05/16 

3. Declaration adopted at the Fourth Extraordinary Session of the Assembly of the Heads of State and Government in 
Sirte, Libyan Arab Jamahiriya 8-9 th September 1999, OAU Doc. EAHG/Draft/ Decl. (IV) Rev-1.  See also The 
Constitution Act of African Union of 11 July 2000, which entered into force on 26 th May 2001 
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ACRWC are instruments that contained a universal set of standards and 

principles for survival, development, protection and participation of 
 4 children and recognize children as human beings and subjects of rights.

The Convention on the Rights of the Child provides that, “Member States 

shall undertake to disseminate the Convention’s principle and take all 

appropriate legislative, administrative and other measures for the 
5implementation of the rights recognized in the Convention”.  In line with 

the above, a draft Bill of the Child’s Rights was prepared, which principally 

aimed to enact the principles provided in the CRC and the ACRWC into law 

in Nigeria. After so much controversies and a lot of debate among 

parliamentarians and stakeholders, in July 2003, the National Assembly 

passed the Bill into law. The former President of the Federal Republic of 

Nigeria Chief Olusegun Obasanjo in September 2003 gave its presidential 

assent and the law was promulgated as the Child’s Rights Act 2003.  

Now, fifteen years after the enactment of the Law, only 24 States out of 36 

States in Nigeria have been able to pass and give gubernatorial assent to 

Child’s Rights laws in their various States. The States that have adopted the 

CRA as their state laws are: Abia, Anambra, Bayelsa, Ebonyi, Ekiti, F.C.T 

Abuja, Imo, Edo, Delta, Kwara, Kogi, Lagos, Nasarawa, Ogun, Ondo, Oyo, 

Osun, Plateau, Rivers, Benue, Akwa Ibom, Cross Rivers, Taraba, Jigawa, 

Niger. Those States that have not yet adopted the CRA are Enugu, and many 

of the northern states in Nigeria.  By not adopting the CRA as a State Law, it 

means that there is no appropriate legal framework for the protection of the 

rights of millions of Nigerian children in states that have not passed the Act 

into a State Law. As well, millions of other children in the States that have 

passed the CRA into a State Law are not being cared for, as they should 
6because the laws have not been fully implemented.  It is disturbing and 

calls for concern that there is no improved legal protection for the rights of 

4. UNICEF Nigeria-Fact  Sheet  (Child r ights  legislat ion in Nigeria)  updated Apri l  2011 
http://www.unicef.org/nigeria/publications_8547.html accessed 21/05/16. 

5. United Nations General Assembly Session 44 Resolution 25 Convention on the Rights of the Child A/RES/44/25 20 
November 1989 

6. http://ww.dailytrust.com.ng/daily/index.php/letters/39964-25-years-of-children-s-rights-in-nigeria accessed 
21/05/16 
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7. 8th Edition, Sweet & Maxwell 2009
8. Article 1, CRC 
9. Children and Young Persons Law, Cap. C 10 Laws of Lagos State 2005, Children and Young Persons Law, Cap.26, 

Laws of Kaduna State 

the Nigerian child through out the federation even though this can be 

termed as a landmark legislative achievement.  

The paper will explore the provisions of the Child’s Rights Act 2003 in 

order to highlight important issues of concern based on the Nigerian legal 

system for the protection of the rights of the child including child justice 

reform, Adoption, checking the proliferation of street children, ensuring the 

proper implementation of the Act, its practicability and enforceability. The 

paper seeks to recommend ways to improve application of the Act and 

suggest ways on how to sensitize states to adopt and implement the 

provisions of the Act as their State Laws so that protection of the Nigerian 

child is in accordance with international standards and best practices.    

 

2.  Definition of Terms/ Conceptual Clarifications 

Child: 
7According to the Blacks Law dictionary, a child is an “offspring of 

parentage”, “progeny”, “and unborn or recently born human being”. A 

child is a term that refers to a person that is underage and therefore lacks 

capacity whether at civil or criminal matters.

The United Nations Convention on the Rights of the Child (UNCRC) 

provides that “a child means every human being below the age of eighteen 

years unless under the law applicable to the child, majority is attained 
8  earlier”. 

9 
Similarly, in Nigeria, Section 2 of the Children and Young Persons Act 

provides that “a "child" means a person under the age of fourteen years, 

while "young person" means a person who has attained the age of fourteen 

years and is under the age of seventeen years”. However, the Child's Right 

Act 2003 defines a child as a person who has not attained the age of eighteen 
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(18) years.  

Child Welfare:  

Is a generic term, which embraces the totality of measures necessary for a 
10child’s well being, physical, moral and mental. 

Child Abuse: 
11Is any form of cruelty to a child’s physical or moral well-being. 

Delinquent Child: 

Is a child of not more than a specified age who has violated criminal laws or 

who engages in disobedient, indecent or immoral conduct and is in need of 
12 

treatment, rehabilitation or supervision. 

Assessor:  

A person learned in child psychology science, who sits with the judge on the 

trial of a case involving a child requiring special knowledge and gives his 
13

advice. 

Child Justice System:  

The collective institutions and laws through which a child offender passes 

until any charges have been disposed of or the assessed punishment has 

been concluded. The system comprises of courts, judges, lawyers, 

psychologist, law enforcement officers, probation officers and social 

workers. 

3.  Background to the CRA 2003 in Nigeria 

 The constitutional requirement for the implementation of international 

Treaties in Nigeria is provided for by Section 12 of the Constitution of the 

Federal Republic of Nigeria 1999 (as amended) which requires all 

10. Blacks Law Dictionary, Supra n.9 
11. ibid 
12. https://documents.mx/documents/the-elements-of-private-investigationan-introduction-to-the-law-techniques-

and-procedures-2010.html accessed 21/05/2016 
13. ibid 
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14
international treaties to be enacted into law by way of domestication  The 

Section states that “No treaty between the federation and any other country 

shall have the force of law except to the extent to which any such treaty has 
 15

been enacted into law by the National Assembly.”  The implication of this 

provision is that the Child’s Rights Convention can only be enforced in 

Nigeria after its re-enactment as part of the laws of the Federal Republic of 

Nigeria. Similarly, Nigeria operates a federal structure where the National 

Assembly can make laws regarding matters on the Exclusive Legislative 
 16 

List. Second Schedule to the Constitution, provides three for types of List: 

Exclusive, Concurrent and Residual Lists.  68 items on the Exclusive 

legislative List solely for the National Assembly to legislate on, the 

National and State Houses of Assemblies can legislate on 30 items on the 

Concurrent Legislative List while the State Houses of Assembly legislates 

on the Residual matters. The Constitution further provides “The National 

Assembly may make laws for the federation or any part thereof with respect 

to matters not included in the exclusive legislative list for the purposes of 
 17implementing the treaty.”  However, “A bill for an Act of the National 

Assembly passed pursuant to the provisions of subsection (2) of this section 

shall not be presented to the President for assent unless it is ratified by a 
18  majority of all the Houses of Assembly in the Federation.” 

Thus, matters that relates to children are not on the Exclusive List, the 

National Assembly can make laws to implement the Child’s Rights 

Convention but subject to ratification by a majority of the Houses of 

Assembly. Ordinarily, it ought not to be a difficult task since the provisions 

of the Convention are basically intended for the child’s overall 
19

development and protection.  However, some State Houses of Assembly 

were not in favor of a number of the provisions contained in it, and refused 

to ratify. The National Assembly by passed this hurdle by applying the 

14. Cap. C23 (LFN), 2004 
15. Section 12(1) CFRN, See also Fawehinmi v Abacha [2000] 6 NWLR (Pt 660) 228 � 
16. Section 4(2), CFRN 
17. Section 12(2), ibid 
18. Section 2(3), ibid 
19. Iyabode Ogunniran “A Centurial Legal History of Child Justice Reforms in Nigeria 1914-2014” (2) 2015, Journal of 

Law, Crime and History p44-68 
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provisions of Section 299 of the Constitution, which states, “The National 

Assembly has legislative powers to make laws for the Federal Capital 
 20Territory (F.C.T), Abuja.”  Consequently, The Convention on the Rights of 

the Child was enacted as the Child’s Rights Act 2003 for Abuja. The 

implication is that individual States have the prerogative to adopt the CRA 

as part of their laws since the provisions are on child issues, which are on the 

Residual List and under the jurisdiction of the States Houses of Assembly. 

Each state may pass the law that is in consonance with its religious and 

cultural setting considering its peculiarities without necessarily adopting 
21

the provisions of the Act strictly and in its entirety. 

Additionally, on the perspective of a declared state policy i.e. “protecting 

children and young persons against exploitation, moral and material 
 22neglect”  the Constitution provides that both the National and State 

Assemblies have concurrent legislative powers to make laws to protect 
 23

children.  However, where a state law contradicts any provision of the Act, 

the Federal Act takes precedence over the state law thus making such 

provision null and void to the extent of its inconsistency as provided by the 

Constitution “If any Law enacted by the House of Assembly of a State is 

inconsistent with any law validly made by the National Assembly, the Law 

made by the National Assembly shall prevail, and that other Law shall, to 
24the extent of the inconsistency, be void.”   

4.  Structure and Content of the Child Rights Act 2003 

The Child’s Rights Act 2003 consolidates all laws and incorporates all the 

rights of the child and responsibilities for the protection of the child into a 

single law.  It further specifies the duties and obligations of government, 

parents and other authorities, organizations to protect and promote the 

welfare of the child. It is an embodiment of comprehensive legislation with 

24 parts containing 278 sections (each part of the Act contains different 

20. Cap. C23, (LFN), 2004 
21. M.U. Abubakar, “Unraveling Some Knotty Areas in the Child’s Rights Act” at Global Network for Islamic Justice, 

Nigeria http://www.gamji.com/article4000/NEWS4780.htm accessed 21/05/16. 
22. http://www.scirp.org/Journal/PaperInformation.aspx?PaperID=76932 accessed 21/05/2016 
23. Section 4(4) CFRN 1999 
24. Section 4(5) 1999 Constitution, Cap C23 (LFN), 2004  
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topical issues on child's interest, welfare, child justice and administration).

  

Part 1 deal with the primacy of the best interests of the child in all 

considerations stating, “best interest of a child to be of paramount 
25consideration in all actions”.   Part II states the rights and responsibilities 

of a child and the parent. The child is given the responsibility to work 

towards the cohesion of their families, respecting their parents and elders, 

contributing to the moral well being of society, strengthening social and 

national solidarity. The parents, guardians, institutions and authorities in 

whose care a child is placed is mandated to provide the necessary guidance, 

education and training to enable the child to live up to these responsibilities. 

For example, with regards to aspects of the well being of a child under the 

age of two, the Act mandates every parent or guardian with legal custody of 

the child to ensure that the child is immunized against diseases, or face 
26  

judicial penalties.

Part III concerns protection of the rights of a child; a child has the right to 
27

survival, development and well being, to a name and registration on birth.  

Its basic provision could be said to follow fundamental human rights 

contained in Chapter IV of the 1999 Constitution with specific focus on the 
28  

child. 

It should be noted that the legal frameworks within which human rights are 

protected in Nigeria are encapsulated in the Constitution. Chapter IV 

contains an elaborate Bill of Rights and the Rights guaranteed include: the 
29  30  31Right to life,  the Right to personal liberty,  the Right to fair hearing  and 

32
the Right to freedom of movement  among others. Section 42 of the 1999 

constitution prohibits unjustifiable discrimination on basis of "ethnic 

25. Section 1, CRA 2003
26. Section 13(4), (4) &(6) CRA 2003� 
    https://www.unicef.org/nigeria/Child_rights_legislation_in_Nigeria.pdf last accessed 21/05/2016   
27.  Sections 4 & 5 CRA 2003. 
28. Olayinka S. Akinwumi “Legal Impediments on the Practical Implementation of the CRA 2003” (3) 31 I.J.L.I p385 
29. Section 33 of 1999 Constitution, Musa v. State (1993) 2 NWLR  
(Pt. 277) 500 
30. Section 35 Ibid, Mohammed v. C.O.P. (1987) 4 NWLR (Pt. 65) 420 
31. Section 36 CFR 1999, Awolowo v. Federal Minister of Internal Affairs (1962) LLR 177 
32. Section 41 CFR 1999, Williams v. Majekodunmi (1962), 1 All NLR 413. 
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33. Section 10 & 11 CRA 2003
34. Section 21, CRA 2003 
35. Section 24 (1) & (2) CRA 2003 
36. Section 25 (1) (2) & (3) CRA 2003 
37. Section 29, ibid. 

group, place of origin, sex, religion or political opinion." In line with the 

above provisions, the CRA provides for freedom from discrimination on 

the grounds of belonging to a particular community or ethic groups, place 

of origin, sex, religion, the circumstances of birth, disability, deprivation or 

political opinion; and it provides that the dignity of the child shall be 
33  

respected in all circumstances 

The Act also creates protective rights for the Nigerian child to include 

prohibition of any physical, mental or emotional injury, abuse or neglect, 

maltreatment, torture, inhuman or degrading punishment, attacks on the 

honor or reputation of the Nigerian child. Betrothal and child marriage is 
 34

prohibited. Engraving tattoos or marks and female genital mutilation are 
35

punishable offences;  so also a child is not to be exposed to pornographic 
 36materials, child trafficking, the use of narcotic drugs,  or the use of a child 

in any criminal activities, abduction and unlawful removal or transfer from 

lawful custody. Forced or exploitative labor including employment of a 

child as domestic help outside its own home or family environment is an 

offence. Sections 58, 59, 60, 61, 62 and 63 of the Labour Act regarding 
 37young persons also apply to children under the Act.  Additionally, 

punishable offences under the Act include buying, selling, hiring or 

otherwise exploitation of a child through begging, hawking, prostitution or 

for unlawful immoral purposes. Every Nigerian child has participatory 

rights including right to rest and leisure, enjoyment of the best attainable 

state of physical, mental and spiritual health.  

Part IV of the Act covers additional protection of children by providing for 

procedures of making child assessment orders and emergency protection 

orders. 
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Part V makes provision for special protection measures to a child having 

such a need. A child shall be protected in a manner that enables him/her to 

achieve its fullest possible social integration and moral development.  

Part VI has rules for the care and supervision of children living under 

difficult circumstances such as orphans, children with physical disabilities, 

and street children. It is important to note that the above provisions are 

essential in checking the proliferation of street children. Similarly, in 

supporting the principle of creating institutions for servicing the needs and 

welfare of children living in difficult circumstances, the Act also makes 

provision for the establishment, registration, regulation and monitoring of 

those institutions by stipulating supervisory functions and responsibilities 

of the government ministry by monitoring, provision of financial support, 

research and reporting of activities of these homes. These are provided for 

in Part XV-XIX of the Act.  

Part XX further makes provisions for Child Justice Administration, which 

replaces the Juvenile Justice Administration that has existed for several 

decades in Nigeria. The subjection of any child, at all stages of 

investigation, adjudication and disposition of any case against any child is 

prohibited. Similarly any capital punishment or imprisonment and corporal 

punishment for a child less than 18 years of age is prohibited. 

It is worthy of note that the provisions of the Child’s Rights Act on Child 

justice are novel provisions, because no such elaborate prohibitions were 
38provided for under the older legislations on children.  Similarly, the Act is 

very clear on the deprivation of liberty to the child to be a last resort. 

Children’s residential and correctional centers are to be established to 

replace Borstal institutions. The courts are to use disposition methods by 

putting the child under guidance and supervision, or by dismissing the 

charge. Lastly, Part XXIV of the Act deals with miscellaneous matters.  

38. The Children and Young Persons Act 1946 (CYPA), the Child’s Rights Act abolishes the CYPA, however, states that 
have not passed their CRL still apply the CYPL.
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The above highlights give an insight to the provisions of the Child’s Rights 

Act 2003, for a proper appreciation of the discussions on the provisions of 

the Act. 

5.  Human Rights Principles relevant to Child’s Rights 

The Best Interest of the Child is a Principle that gives the child an 

independent source of Protection. In all issues regarding a child for 

instance, where there is a case of separation or divorce, the children of such 

relation will be affected by the decisions of the courts. The courts with 

respect to such decisions involving a child must give paramount 

consideration to the best interest of the child. Article 3 of The Convention 
 39

on the Rights of the Child 1989  provides that “the best interest of the child 

shall be a primary consideration in all actions concerning a child”. The ‘best 

interests’ language appears on several occasions in the CRC (arts 9, 18, 20, 

21, 37, 40), though Art 3 is the core provision. That provision is based on 
40

principle 2 of the Declaration of the Rights of Child.  It is an underpinning 

principle of the CRC because it is important in all matters affecting a child. 

The best interest principle is to be applied by all public or private social 
 41welfare institutions, courts of law  , administrative authorities or 

legislative bodies through systematically considering how child’s rights 

and interests are or will be affected by their decisions or actions. In the 

context of administrative authorities, the UNCRC has emphasized that the 

scope of Art 3(1) is very broad, because it also covers decisions that 
42  

concerns issues of child protection. 

The express language of the above provision, which captures all decisions 

or actions concerning a child, distinctly provides that the best interest 

principle is engaged not only where a decision directly affects a child, but 

39. Article 3(1), CRC  
40. Convention on the Elimination of All Forms of Discrimination against Women, opened for signature 18 December 

1979, 1249 UNTS 13 (entered into force 3 September 1981) (arts 5(b) and 16 (1)(d)), the African Charter on the 
Rights and Welfare of the Child, OAU Doc CAB/LEG/24.9/49 (entered into force 29 November 1999) (art IV), and 
the Charter of Fundamental Rights of the European Union [2000] OJ C 364/1 (art 24(2) 

41. Section 215(1)(a) CRA 
42. UNCR, General Comment No5: General Measures of Implementation of the Convention on the Rights of the Child 

(arts 4,42 and 44(6)), 34 th sess, UN Doc CRC/GC/2003/5 (2003) [12] 
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43
also when a child is indirectly affected by a decision.  Such provision also 

incorporates a rule of procedure designed to ensure that any decision-

making process that involves a child incorporates an evaluation of the 

possible impact that that decision may have on the child. Similarly, the 

UNCRC in its General Comment No14 underlined that the best interest 

principle operates as both a substantive right and an interpretative device 

which incorporates the right of the child to have his or her best interest 

assessed and taken as a primary consideration when different interests are 

being considered and such rights will be implemented whenever a decision 

is to be made concerning a child both in civil and criminal cases.  

As an interpretative legal principle, where a legal provision is open to more 

than one interpretation, the interpretation that most effectively serves the 

child’s best interest should be chosen. The best interest of the child requires 

that the harm should be assessed from the child’s perspective, which may 

include an analysis as to how the child’s rights or interest are or will be 
 44  affected by the harm.

The CRA 2003 draws inspiration from the CRC and the ACRWC, where it 

stipulates that interpretative guidance should be sought from the provisions 

of international instruments such as the CRC and the ACRWC. However, 

the ACRWC that contains regional specific provisions relevant to the 

regional context for instance those that relates to harmful traditional 

practices makes stronger provisions on the best interest of the child, 

requiring that it is ‘the’ primary consideration, rather than ‘a’ primary 

consideration in matters affecting children. In line with the above, the CRA 

2003 provides that the best interest shall be paramount. A child shall be 

given such protection and care as is necessary for it’s well - being in all 

matters. “1. In every action concerning a child, whether undertaken by an 

individual, public or private body, institutions or service, court of law, or 

administrative or legislative authority, the best interest of the child shall be 

the primary consideration. 2. —(1) A child shall be given such protection 

43. Jason M. Pobjoy “The best interests of the child principle as an independent source of international protection” 
(2015) 64 (2) I.C.L.Q 327

44. 348 R(TS) v Secretary of State for the Home Department [2011] EWHC 2614 
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and care as is necessary for the well-being of the child, taking into account 

the rights and duties of the child’s parents, legal guardians, or other 

individuals, institutions, services, agencies, organizations or bodies legally 

responsible for the child.’’ 

45
 In the case of Sunday Daibo v Olukemi Daibo  on a motion seeking for an 

order of Court granting custody of the children of the marriage namely Toju 

Daibo, Esther Daibo, Omasan Daibo and Mofe Daibo to the Petitioner, the 

court stated that in determining applications of this nature, what is of 

paramount consideration is the best interest of the Child. Section 71(1) of 
 46the Matrimonial Causes Act  provides that “In proceedings with respect to 

the custody, guardianship, welfare, advancement or education of children 

of a marriage, the Court shall regard the interest of those children as the 

paramount consideration; and subject thereto, the Court may make such 

order in respect of those matters as it thinks proper.” The court also referred 

to Section 1 of the CRA, which provides that in every action concerning a 

child, whether undertaken by an individual, public or private body, 

institutions or service, Court of law, or administrative or legislative 

authority, the best interest of the child shall be the primary consideration. 

The court held that the best interest of the children would best be served, if 

the children have access to both parents. On the whole, the application 

seeking for custody filed by the Petitioner was refused. An order was 

granted which gave the petitioner undisturbed access to all the children.  

From the above discussion, it can be seen that the courts are inclined 

towards protecting the best interest of the child notwithstanding the prayer 

of either parent. 

 
47Similarly, In Odogwu vs. Odogwu  the court stated that: 

“Welfare of a child is not the material provisions in the house, good clothes, 

food, air conditioners, television, all gadgets normally associated with the 

45. SUIT NO: FCT/HC/PET/71/10 Unreported 
46. Cap M7 LFN, 2004 
47. (1992) 2 NWLR (part 225) p.539 
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middle class –it is more of the happiness of the child and his psychological 

development.” It was emphasized that the mere fact that a spouse had 

material wealth cannot per se, be regarded as being in the best interest of a 

child of the marriage. The golden rule is that the paramount interest of the 

children should be considered. The indexes of these are moral, physical and 
48  

mental development, which are to be taken with great importance. 

It is important to note that the best interest of the child should be the primary 

consideration of a court and this may require taking into account the child’s 

wider circumstances, no matter the reason such children find themselves in 

court. For instance, in relation to adoption, Section 139 of the CRA 2003 

provides that “A child may be adopted notwithstanding that a corrective 

order is in force in respect of the child. On the application for an adoption 

order being made in a case under Subsection (1) of this section and on being 

satisfied that the adoption would be for the welfare and best interest of the 

child concerned, the Court shall suspend the corrective order so as to enable 

the applicant to have the child in his care for a period of at least three 

consecutive months immediately preceding the date of the adoption order”. 

 

6.  Child Justice Administration under the CRA 2003  

It is to be noted that the CRA 2003,is silent on the minimum age of criminal 

responsibility but Sections 211 to 259 of the CRA 2003, covers the 

procedures for handling cases of children in conflict with the law which 

include diversionary measures, investigation, adjudication, non-custodial 

disposition methods. These are most notable legal and institutional 
49framework in the law.  Legal rights for the child are spelt out in the CRA 

where a child that has been apprehended should be presumed innocent, has 

a right to remain silent, a right to legal representation and free legal aid and a 

right to have the parents present. Similarly, the use of the terms ‘conviction’ 

and ‘sentence’ is prohibited and only a finding of guilt may be made. These 

are important protective measures in child legislation.  

48. Nanna vs. Nanna (2006) 3 NWLR (part 966) 1 at 41 
49. Iyabode Oguniran, opcit at 46
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 50
In Modupe v The State, the Supreme Court held that the age of the accused 

at the time of commission of the offence was the age to be attributed to the 

offender. 

 
51In Guobadia v The State,  the appellant was charged for murder. In 

overturning the sentence of death, the Supreme Court held that where a 

juvenile is below the age of 17 years as at the time of committing murder, 

sentence of death would not be passed. Rather he would be detained subject 

to Governor’s pleasure.  

52In Bello v AG Oyo State Nasiru Bello was a minor as at the time of 

commission of the offence and was convicted for armed robbery by an 

Ibadan High Court, Oyo State on October 30, 1980 While his appeal was 

pending before the Court of Appeal, he was executed on the orders of the 

State Government in 1981. The deceased’s dependants challenged the 

premature termination of his life. In its verdict, the Supreme Court while 

examining the state government’s criminal and tortious liabilities on the 

issue held that the inadvertent killing was unlawful. The related importance 

of the above case to the present discussion is that the CRA 2003 fixes the 

age of finding of guilt as at the time of the arrest not as at the time of 

conviction. The Administration of Criminal Justice Act 2015, in Section 

405 makes provisions as regards child offender to be in accordance with the 

provisions of the CRA 2003. It provides that “ Where a convict who in the 

opinion of the court had not attained the age of 18years at the time of the 

offence was committed is found guilty of a capital offence, sentence of 

death shall not be pronounced or recorded but in lieu of it, the court shall 

sentence the child to life imprisonment or to such other term as the court 

may deem appropriate in consideration of the principles in section 401of 

the Act”.  

Section 467 Administration of Criminal Justice Act makes provisions for 

the establishment of rehabilitation and correctional centre for children. 

50. (1988) 4 NWLR (PT.87) 130 at 142
51. (2004) 6 NWLR (PT.869) 360 at 368-369 
52. (1986) LPELR-SC.104/1985 

NJI LAW JOURNAL (2018) VOLUME 14 (FOURTEEN) 129



Additionally, in relation to diversionary measures for dealing with children 

alleged or accused of infringing the penal law without resorting to judicial 

proceedings, Article 40 of the Children’s Convention states that 

Diversionary measures need not to comply with the condition precedents in 
53the Beijing Rules,  the police prosecutor or any other person dealing with a 

case involving a child offender has the power to dispose of the case without 

resorting to formal trial by using other means of settlement. Such a method 

is to be used if a case is for an offence of a non-serious nature.  

A key reform brought by the CRA 2003 is that the law contains novel 

diversionary measures aimed at preventing any child offender from facing 

the rigour of judicial proceedings. It creates a Specialized Children Police 
54  55

Unit  and establishes a Family Court  structure with procedural 

safeguards which accord with international juvenile justice standards. The 

Family Courts operate at two levels as a Magistrates’ court and as a division 
 56

of the High Court.  The Act also introduced two innovative non-custodial 

disposition methods; counseling and community service under supervision 

thereby widening the use of non-custodial measures. In addition, it contains 

several new restrictive provisions on punishing child offenders i.e 

offenders who are minors will not be imprisoned or subjected to corporal 

punishment and no death penalty. These are all first time innovative 

developments, which should be applicable in all the states of the federation.  

 

7.  Challenges Faced in the Implementation of the CRA 2003 

There are several issues hindering the protection and rights of children such 

as children living on the streets, children affected by communal conflict, 

drug abuse, human trafficking and the weaknesses of the child justice 

administration system amongst others. There are gaps that exist in law, 

policies and practices as it relates to the observance of child rights. 

Similarly, children are found wanting and break the law for a variety of 

some factors such as poverty, social inequality, failed educational system, 

53. Article 40 of the Children’s Convention  
54. Section 207, CRA 2003 
55. Section 149, CRA 2003 
56. Section 152(4) CRA 2003
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family problems, peer pressure, social and religious conflicts in which 

children are used as the foot soldiers and so many other vices. According to 

UNICEF report, these child offenders are often treated like adults and 

mixed with adults in prisons. Many are convicted and jailed without 

making contact with a social worker and thereby deprived of having 
 57

adequate legal representation  .  

The African Union report on the rights and welfare of the Nigerian child 

showed that about 6,000 children are in prison and detention centres across 

the country. Girls make up less than 10 per cent and they mainly come into 

contact with the law as a result of criminal acts committed against them 
58

such as rape, sexual exploitation and trafficking. 

Another Challenge faced in the implementation of the Act is on the 

differences of age in various legislations, the Immigration Act stipulates 

that any person below sixteen years is a minor, whereas the Matrimonial 

Causes Act 1970 pegs the age of maturity at 2l years, but it allows persons 

below such age to be married with the consent of the parents.  In instances 

of penal responsibility, Section 50 of the Penal Code (North) provides that 

“No act is an offence, which is done by a child under seven years of age; or 

by a child above seven years of age, but under twelve years of age who has 

not attained sufficient maturity of understanding to judge the nature and 

consequence of such act”. 

 

It is pertinent to point out that these provisions should be read in line with 

the CRA 2003. These are some examples of differences of age as contained 

in a multitude of legal texts and in customary law as a result of our legal 

system. For instance under Islamic law, childhood is characterized by the 

lack of formed reasoning ability, and Islamic theory depends on both 

mental maturity and physical development in determining the various 

stages of childhood. Below a certain age the child is considered incapable 

and not responsible for certain acts. Thereafter, when of ‘perfect 

57. http://iiste.org/Journals/index.php/RHSS/article/download/30538/31378 accessed 21/05/16 
58. Child rights and participation: http://www.unicef.org/nigeria/children_1938.html accessed 21/05/16. 
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understanding’, the person can assume responsibility and participate in 

legal acts. The age for the attainment of majority differs with the varying 

schools of theology and while there is doubt over the physical signs of 

puberty (which under Islamic formulations represents the end of 

childhood) the Hannafi School of taught, and some scholars of the Malik 

School, prefer the threshold of eighteen years. Some later scholars agree on 

fifteen years, while others prescribe the ages of fifteen, sixteen or seventeen 

for female, and eighteen for male, as signalling the arrival of maturity. 

Another challenge is that the implementation of the act is stalled by the 

absence of the requisite institutional and regulatory framework for the 

enforcement of child’s rights. The Courts, the National Human Rights 

Commission, the Police, Ministry of Women Affairs, Ministry of Justice, 

Legal Aid Council, are all saddled with the responsibility of enforcing the 

provisions of the Act; unfortunately all these institutions face lack of 

effective structures and no capacity building for its personnel. In most 

cases, there is no synergy put in place for these institutions to work together 

for the protection and promotion of child’s rights.  A recent survey by the 

UNICEF found an absence of system of co-ordination between these 

practitioners and institutions. Indeed, the stakeholders need to come 

together to identify the relevant gaps in the law, policies and practices as it 

relates to the observance of child rights in Nigeria. These institutions 

saddled with the responsibility of protecting the child in accordance with 

the provision of the Act are discussed below: 

 

Family Courts: 

The main areas covered by the family court under the CRA, includes 

children in conflict with the law, child victims, child protection and 

childcare, custody and maintenance. However, the family courts face 

challenges of inadequate facilities required to form child friendly settings.  

There is also a challenge in the composition of the courts because Assessors 

are not readily available when the court sits. By the provision of section 152 

of the CRA, “A Court shall be duly constituted if it consists of a judge and 

two assessors”. Lack of assessors causes stale of the cases, thus cases are 
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not decided efficiently and expeditiously.  

The Specialized Children Police Unit: 

Awareness on the skills and competencies necessary for the observance of 

Child Right’s based approach within the Nigerian Police should be done. It 

has been observed that, in many instances, when the police take a child ‘into 

custody’ and finds the child well built physically, the child is considered ‘an 

adult’ and denied the beneficial provisions of the child justice system. The 

challenge is to make scientific means of age verification available to the 

institutions involved as well as train the personnel to be able to understand 

competencies necessary for the observance of child rights principles. The 

Police Officers are not well trained on the technical skills and interpersonal 

skills for applying child rights based approach in the discharge of their 

duties. It is important that the Police personnel should be well equipped 

with the necessary skills to carry out child protection effectively. These 

include displaying child friendly attitude, objectivity, showing child 

sensitivity towards discharge of duties, patience, professionalism, 

demonstrate openness and putting the best interest of the child as a primary 

consideration. 

Other Institutions: 

The CRA 2003provides for the establishment of other facilities necessary 

for the implementation of the Act such as Special Mother’s Centers, Child 

Attendance Centre, Child Correctional Centre, Emergency Protection 
59  60Centre  and Community Homes  which all face the challenge of lack of 

funding and non provision of necessary facilities.

 

8.  Lessons from other Jurisdictions  

Children’s Rights: United Kingdom (England and Wales)

The United Kingdom as an industrialised western nation, children have 

been given extensive rights regarding both their protection in areas such as 

the criminal justice system and their entitlement regarding health and 

59. Section 248, CRA 2003 
60. Section 186, CRA 2003 
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education. The UK is party to numerous treaties regarding the rights of 

children, notably, United Nations Convention on the Rights of the Child, 
 61ratified on 16 th Dec 1991,  Optional protocol to the Convention on the 

Rights of the Child on the sale of children, child prostitution and child 

pornography, signed on 7 th August 2000, Optional protocol to the 

Convention on the Rights of the Child on the involvement of children in 

armed conflict and United Nations Declaration of the Rights of the Child, 

ratified on 15 th Jan 1992.  

The Children Act 1989 legislates for children in England and Wales, and 

key principles of the Act reflects those of the UNCRC; i.e protection from 

harm, respect for a child's race, culture and ethnicity, parents’ responsibility 

for bringing up a child and the duty to take into account a child’s wishes and 
62feelings in decisions taken that affect them.  Similarly, the Child Poverty 

Act, 2010 is a legislation, which requires England, Scotland and Northern 

Ireland to put in place strategies that describe the activities to be undertaken 

to tackle child poverty and inequality.

 

The age of majority for a child in England and Wales varies, as there are 

many age related rules that distinguish between children of different ages 

for different purposes. The age of majority typically ranges between sixteen 

years of age (in which school no longer becomes mandatory) to eighteen 
 63years of age (for voting rights and the consumption of alcohol).  On 

Juvenile Justice, the minimum age of criminal responsibility in England 
64and Wales is currently ten years old.  A child below this age is considered 

doli incapax and thus incapable of forming criminal intent. 

The juvenile justice system operates in the form of a Youth Court, which 

hears cases of ten to eighteen year olds. The Youth Court is a specialized 

magistrates’ court established to prevent children and young people from 

61. The Convention on the Rights of the Child, with a Preamble and fifty-four articles, was adopted by the U.N. General  
Assembly on November 20, 1989, and entered into force on September 2, 1990. G.A. Res. 44/25, annex, 44 U.N. 
 GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989); 28 I.L.M. 1448 (1989) 

62. http://www.childrensrightswales.org.uk/childrens-act-1989.aspx last accessed 12/6/16 
63.  https://www.loc.gov/law/help/child-rights/pdfs/childrensrights-unitedkingdom.pdf last accessed 12/6/16 
64. Children and Young Persons Act 1933 23 & 24 Geo. 5, c. 12, § 60 

134THE CHILD’S RIGHTS ACT 2003: ISSUES, CHALLENGES AND PROSPECTS



65. Dr Asha Bajpai, Centre for Socio Legal Studies and Human Rights, Tata Institute of Social Sciences, Mumbai 
  http://infochangeindia.org/agenda/child-rights-in-india/who-is-a-child.html accessed 7/6/16

entering into contact or associating with adult suspects during any phase of 

a trial. The court has a range of different sentences for young offenders such 

as supervision orders and non-custodial methods of punishment like 

detention and training orders. 

(India) 

India is a highly diverse country, multicultural and religiously such as 

Nigeria. India ratified the Convention on the Rights of the Child in 
65

December 1992.  A child domiciled in India attains majority at the age of 

18. Under the Child Labour Prohibition and Regulation Act of India, 1986, 

a child is a person who has not completed 14 years of age. For the purposes 

of criminal responsibility, the age limit is 7 and 12 under the Indian Penal 

Code, 1860. For purposes of protection against kidnapping, abduction and 

related offences, it’s 16 years for boys and 18 for girls. The Indian Juvenile 

Justice (Care and Protection of Children) Act 2000, consolidates and 

amend the law relating to juveniles in conflict with the law and children in 

need of care and protection, by providing for proper care, protection and 

treatment by catering to their development needs, and by adopting a child-

friendly approach in the adjudication and disposition of matters in the best 

interest of children and for their ultimate rehabilitation through various 

institutions established under the enactment.  

 

 The Protection of Women from Domestic Violence Act 2005 defines a 

child as any person below the age of 18, and includes an adopted step- or 

foster child. Under the child labour regulations, a child is a person under 14 

years. On Minimum Age of Criminal Responsibility in India, a person who 

is a minor or a child cannot be convicted in the same manner as an adult. 

Children have to be dealt with under the juvenile justice system and not the 

adult criminal justice system. Children can never be imprisoned or given 

the death sentence.  
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The Indian Juvenile Justice (Care and Protection of Children) Act, 2000 has 

changed the definition of child to any person who has not completed 

eighteen years of age. Because of its umbrella clauses and because it is the 

latest law to be enacted regarding child rights and protection, many are of 

the opinion that the definition of child found in the Indian Juvenile Justice 

Act, 2000 should be considered the legal definition for a child in all 
66  

matters.

9.  Conclusion 

Children are the future of a country; they are the most vulnerable part of the 

society and can be easily targeted. Children deserve protection as by their 

nature, they lack the physical, mental and emotional maturity required to 

face life. The kind of rights used to guard and protect adults cannot be used 

to protect children because their needs are different from that of adults, 

Hence, the creation of the CRA, 2003. Despite some of the issues and 

challenges faced in the application and implementation of the Act, it is 

submitted that overall, the Act has far reaching provisions which will make 

positive impact on all Nigerians.  

10.  Recommendations 

It is recommended that there should be more public awareness campaign to 

increase awareness of the child’s rights, because research has shown that 

public awareness is the foundation upon which understanding and 

empowerment of citizens are built. Greater public awareness brings about 

increased political will, implementation and monitoring, increased 

advocacy, positive proactive response to advocacy by adult members of the 

society, realization of children’s rights and improved well being for the 
67society as a whole.  Legislators should be trained and re-trained on 

legislative matters regarding issues on children. 

It is submitted that a properly trained Family Court will enhance the 

position of child offenders by ensuring that their rights are preserved.  

66.  http://www.childlineindia.org.in/child-in-india.htm accessed 6/6/16
67. Okoye U. Odera, “Knowledge and awareness of the child’s rights act among residents of a university town in Enugu 

State, Nigeria” (2011) 2(10) Educational Research (ISSN: 2141-5161) pp. 1595-160 
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Training and Retraining of Police personnel on the principles of basic child 

rights and how to deal with most of the problems they face with regards to 

child justice, because police officers are most often the first contact 

children have with the child justice system. Every Security personnel 

should be conversant with some basic key competencies relevant for 

security forces working alongside children. These are knowledge, 

promotion and implementation of children’s rights. There should also be 

knowledge on the application of the rules of ethics and professional 

conduct. Having Knowledge of children as well as interaction and 

communication with children, their families and communities. The security 

personnel should be able to collaborate with all formal and informal 

stakeholders towards a coordinated intervention. There should be efficient 

use of working tools adapted to children and the application of child 

friendly techniques. 

The government should provide the relevant institutions with the required 

funding to be able to implement the provisions of the Act.  

The government should appoint a committee to see how a favorable 

synergy can be created between the relevant agencies saddled with the 

responsibility of enforcing the provisions of the Act. It is also 

recommended that States that are yet to domesticate the provisions of the 

Act as their State Law to do so for the overall protection of the rights and 

welfare of all children in Nigeria. 

NJI LAW JOURNAL (2018) VOLUME 14 (FOURTEEN) 137



BAIL PROCEEDINGS IN MAGISTRATE COURTS IN NIGERIA* 

INTRODUCTION 

The Judiciary as the third arm of government is saddled with the 

responsibility of administering justice. The 1999 Constitution of the 

Federal Republic of Nigeria makes provision to that effect, the courts as we 

all know constitute an essential part of the judiciary in dispensing justice by 

resolving disputes among parties who come before it. My worship’s it is 

your responsibility to administer justice and uphold the constitution of the 

Federal Republic of Nigeria. 

As Judges, one of the pertinent issues that you may encounter in your 

Adjudicatory Process is the issue of ‘Bail.’ The concept of bail is very vital 

to the Nigerian legal system and the Administration of Criminal Justice 

system. Because the law provides that an accused person is to be seen as 

innocent until proven guilty by a court of law. To that effect when a person is 

arrested on the suspicion or allegation that he has committed a crime, such a 

person must not be unduly detained in police custody as a form of 

punishment. Under the Nigerian law bail is a right of an accused person 

except where the offence committed is a capital offence where special 

circumstances justifying refusal to grant bail is genuinely present 
1warranting denial to granted bail.  An accused person who has not been 

tried and convicted is presumed innocent and this presumption avails him 
2 

the right to bail. 

 

DEFINITION 

The Osborn’s Concise law Dictionary defines bail as the release from 

custody of officers of the law or the court of an accused or convicted person, 

who undertakes to subsequently surrender to custody. Bail may be 

unconditional or granted upon some security or other conditions. 

* Judith Nendelmun Eigege, LLB (Hons) B.L, Research fellow, National Judicial Institute, Mohammed Bello Centre, 
Abuja. Mobile +2347035641021, email: juditheigege@yahoo.com 

1. Alaya V. State (2007) 16 Nwlr (Pt.1060) 487  
2. Eyu V.State (1988) 2NWLR (pt. 78) 602 
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Blacks law Dictionary (free online legal Dictionary 2nd Edition) defines 

bail as: 

 “To procure the release of a person from legal custody, by undertaking that 

he shall appear at the time and place designated and submit himself to the 

jurisdiction and judgment of the court.” 

Bail can also be seen as a means by which a person arrested, because of an 

offence is released temporarily from custody, on security being taken to 
 3

enable him/her reappear on a given day, place and time  .  

Similarly bail has been defined as “Monetary amount for a condition of pre-

trial release from custody which is normally set by a judge at the initial 

appearance. The purpose of bail is to ensure the return of the accused at 

subsequent proceedings until the final determination of the case against 

him. If the accused is unable to make bail, or otherwise unable to be 

released on his or her own recognizance, he or she is detained in custody”. 

The Nigerian criminal procedure law over the years was regulated amongst 

two jurisdictions with different sets of legislation regulating the 

administration of criminal justice. The penal Code and the Criminal 

procedure code are applicable in northern Nigerian, which consists of 

nineteen states, including the federal capital territory and the criminal 

procedure Act which is applicable in the southern part of the country. The 

Administration of criminal justice Act, 2015 (ACJA) which came to effect 

on may 15 th 2015, the Act merged the major provisions of the two principal 

criminal justice legislations in Nigeria, preserving the existing criminal 

procedures while introducing new provisions that will enhance the 
 4efficiency of the justice system and help fill the gaps where necessary  .

The Administration of Criminal Justice Act (ACJA), 2015 provides that 

“When a person suspected to have committed offence or accused of an 

offence is arrested or detained, or appears or is brought before a court, he 

3. Enebelie V. Chief Of Naval Staff.   (2000) Nwlr Pt671, 119 At 121.
4. Section 1 Administration of Criminal Justice Act, 2015 
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5
shall, subject to the provisions of this Act, be entitled to bail”  . 

The right to bail is an embodiment of the right to personal liberty, fair 

hearing (trial) and freedom of movement. Which are all constitutional 

rights. The right of bail as a constitutional right is contractual in nature this 

is because the effect of granting bail is not to set the accused free while trial 

is on but to release him from the custody of the law and to entrust him to 
 6appear at his trial at a specific time and place  . It is settled law that bail is not 

7
to be withheld merely as punishment or a means to witch hunt the accused . 

 
 8The Constitution  of the Federal Republic of Nigeria guarantees the right to 

personal liberty of all Nigerians, any person who is arrested or detained in 

accordance with these provisions shall be brought before a court of law 

within a reasonable time, within 24 hours where a court of competent 

jurisdiction is located within a radius of forty kilometers from the police 
 9

station  ; and where a court is located within a radius above forty kilometers 

from the police station, the accused person must be charged to court within 

48 hours or such longer period as a court might consider reasonable.  

Aside the provisions of Section 35 of the 1999 Constitution that talks about 
10

bail Section 36 of the same constitution is emphatic on the issue of bail  . 

It is clear to say that from both the statutory and constitutional provisions of 

the Nigerian criminal justice system on granting bail to an accused person 

pending the determination of the charges against him/her the courts have 

developed guidelines on granting bail. 

Bail is therefore a right of every accused person. Although several factors 

are taken into consideration before an accused person can be granted bail. 

5. Section 158 Administration of Criminal Justice Act (ACJA), 2015 
6. Suleman Vs.C.O.P Plateau State (2008) 8 Nwlr (Pt.1089) 298 At 322 Paras D-E.  
7. R v.Rose (1896) 67 L.J.B.Q 289. 
8. Section 35(1) 1999 Constitution of the Federal Republic of Nigeria 
9. Section 35(4) of the 1999 Constitution of the Federal Republic of Nigeria  
10. Section 36(1) in the determination of his civil rights and obligations, including any question or determination by or 

against any government or authority, a person shall be entitled to fair hearing within reasonable time by a court or 
other tribunal established by law and constituted in such manner as to secure its independence and impartiality. 
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TERMS AND CONDITIONS UPON WHICH BAIL CAN BE 

GRANTED. 

The terms upon which bail is granted must not be impossible or difficult to 

meet. There are three ways in which bail can be granted they are: 

(a)  Bail on self recognizance: It is opined here that the accused is not 

required to enter a bond or provide sureties in other to gain bail, the 

fact that he is a well know person and that he will appear in court on a 

specified date to answer to the allegation made against him, he must 

be resident within jurisdiction he must own properties therein too, 

however in practice bail is rarely granted on such ground except the 

accused person is a reputable and responsible member of the society. 

(b)  Bail on a bond for a fixed amount: This is a bail bond for a fixed 

amount it is a written undertaken executed by the accused person 

that he will appear when he is needed, if he fails to appear at the 

court, he will be liable to pay the amount stated in the bond or forfeit 

such bond. 

(c)  Bail on bond with surety: this is a three party undertaking which 

involves the state, the accused and a surty.in this case the state will 

release the accused person on bail on the guarantee given by the 

surety that the accused person will attend his trial there is however 

no qualification required of a surety but from the experience 

gathered it is expected of a surety to: 

 (1)  The surety must be financially capable of paying the money he 

is required to stand for in the bond. 

 (2)  The surety must be a person of special standing in his 

community, and his place of abode must be known. 

 (3)   The surety must be a person of integrity. 

The Administration of criminal justice Act 2015 has finally laid to rest the 

long-standing controversy as to whether a woman can stand surety for a bail 

applicant. The law provides that “no person shall be denied, prevented or 

restricted from entering into any recognition or Standing as surety for any 
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11
defendant or application on the ground only that the person is a woman”  . 

A surety can apply to the court and have his bond discharged in part or in 
 12

whole . When a bond is completely discharged, the surety becomes free 

and not under any bond there by releasing him from being a surety. 

The death of an accused on bail abates the criminal allegations and charges 

against him. Force majeure can apply if there is an act of God either by way 

of death or disaster. It could be a reason why the surety goes to court to 

apply to discharge him, however the court on its own can discharge him suo 

motto.

 

Where an accuse Jumps bail and the surety is unable to give any good 

reason for his non attendance in court, the process for the forfeiture of the 

bail bond may be embarked upon. The procedure for forfeiture must be 

followed strictly; it must be tendered in court and admitted as an exhibit, the 

surety is then called upon to pay the penalty or to show cause why it should 

not be forfeited. Where no satisfactory reason is given the court shall then 

recover it from his estate where the surety is dead.  

(d)  Deposit of money instead of bond: under these circumstances the 

courts often demand for additional security that the accused will 

attend his trial. We must note that while a Judge has sole discretion, 

it must be exercised with utmost caution and should be reasonable 

depending on the nature of the offence. 

In practice a magistrate could demand for evidence of landed property or 

tax clearance certificate from the surety to ensure he attends court.

  

For the purpose of this paper we will be focusing mainly on court bail, under 

which there are basically two classes of bail, namely criminal and civil bail.

11. Section 167 (3) Administration of Criminal Justice Act, 2015 
12. Mathias Onuigbo V. C.O.P. (1975) Nnlr 34 At 35 
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In criminal cases the object of bail is merely to secure appearance of the 

accused person before the court when he is needed, while for civil matters 

bail is either directly or indirectly for the purpose of securing payment of a 

debt or the performance of some other civil duties or obligations. 

It is pertinent to note however that the necessity for bail arises only when an 

accused person is seeking bail having been taken into custody, there must 

be in existence some form of action or process that affects the liberty of a 

person to warrant his seeking for bail. 

BAIL  APPLICATION 

The right to bail is not automatic and is therefore not granted as a matter of 

right it has over the years been established that bail can be granted in respect 

of almost all offences known to law however, certain conditions must be 

fulfilled before a person is admitted to bail. The Administration of Criminal 

Justice Act 2015 (ACJA) only provides for the substantive principles and 

procedures to be followed in granting bail in court and by the Police leaving 

out the various conditions precedent to be considered before bail is granted. 

The Act specifically leaves these conditions to the discretion of the 
13

particular Judge or Magistrate. The Constitution  of the Federal Republic 

of Nigeria also provides that where an accused has been arrested on the 
14allegation of having committed an offence, he is to be presumed innocent  

until the determination of the case at hand. 

Bail application is generally made in writing by way of summons showing 

cause why, the accused should not be granted bail, however it could be 

made orally in the magistrate court, this is done after the accused has been 

arraigned and his plea has been taken (stage of mention), in this regard if the 

accused admits to the offence by pleading ‘guilty’ the magistrate will go 

ahead and prosecute him there by putting the issue of bail to rest, but if he 

denies to the claim by pleading ‘not guilty’ the prosecution will go ahead 

13. Section 35(5) of the 1999 Constitution of the Federal Republic of Nigeria 
14. Section 36(5) 1999  Constitution of the Federal Republic of Nigeria. 
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with the case, it is at this point that the counsel of the accused will apply for 

bail on behalf of his client, note however that if the magistrate judge refuses 

to grant bail on a matter that is bail able before him, the accused person can 
 15

apply for bail from a high court within its jurisdiction  .  This is done by 

way of summons admitting the accused person to bail supported by an 

affidavit, a certified true copy of the alleged charge sheet, with a copy of the 

ruling of the lower court (magistrate) refusing the first application.  

The summons with the accompanying processes are filled at the high court 

registry .The high court Judge will then look in to the case to see if the 

magistrate was right to deny bail or that he acted erroneously, if the later is 

the case the high court can grant bail in that regard. 

When an application for bail is made orally in court the Judge will weigh the 

accuse to see if he will escape from trial or prejudice the proceedings among 

other things to either grant or deny bail.

 

A magistrate (court) can suo moto grant bail to an accused person who does 

not have a legal representation if the offence is a bail able one within his 

jurisdiction.

 

It is instructive to note at this point that the issue of bail can come up at any 

stage of the trial. The court has total discretion to either grant or refuse bail; 

the Court must exercise the discretion judicially and judiciously. The court 

cannot be bound by previous decisions to exercise discretion in a given way 

because by so doing the issue of discretion cannot hold water. The Judge is 

expected to act in accordance with the evidence placed before him in every 
16case when granting bail, such discretion must be based on facts  , if for any 

reason the judge refuses to grant bail it must be upon facts on record. 

15. Section 342 Criminal Procedure Code. Section 123 Criminal Procedure Act. Ugbabe V. Federal Republic of Nigeria 

(CA/L/200/2016, (2016) (2016)NGSC 82 (27 May 2006) 

16. Uwazurike V A.G Federation (2008) 19 Nwlr (Pt.1096) 450 
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Application for bail can be presented several times within the trial 

proceeding so long as there are different circumstances, allowing the court 

to exercise its discretion in a particular way, thus an applicant for bail can 

present another application for bail despite its initial refusal, if the 

circumstances are more favorable. Judges can take different positions on 

bail in situations where there are changed circumstances. In such scenario 
17  

the principle of estoppels, does not apply 

  

GR A N TI N G OF BA I L A PPLI C ATI ON  BY C OU RTS  

(MAGISTRATE) 

The power of a court to admit an accused person to bail depends on two 

major factors the court before which the accused is being charged, and the 

nature of the offence leveled against the accused. 

The concept of bail has not been understood by the common Nigerian who 

feels that once bail has been granted to an accused person, It signifies the 

end of the matter, to such persons bail applications should always be 

opposed to whenever an accused person makes an application for bail. It is 

important to reiterate that the purpose of bail is to grant pre-trial freedom to 

the accused whose appearance in court can be compelled by a financial 

sanction in the form of money, these freedom last only for the period of the 

trial and stops on conviction if the accused is found guilty or being 

acquitted. 

In granting a bail application, the court must not over look the seriousness 

of the offence as alleged by the prosecution, as that will determine the bail 

terms. Conditions that would be attached to the bail must not be unbearable, 
18unworkable or unduly burdensome  . 

Bail is necessary due to the nature of court proceedings within the country, 

the time frame from when proper trial commences to when it ends which is 

17. See The Case Of Atiku V.State (2002) 4 Nwlr (Pt.757) 265. Abacha V.State (2002) 5 Nwlr (Pt.761)638. 
18. Abacha Vs State (2005) 5 Nwlr (Pt. 761) 638 
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normally very lengthy, coupled with the constitutional presumption of 
 19innocence of the accused person until the contrary is proved  . Bail pending 

trail is a constitutional right, on the presumption of innocence of a citizen 

until found guilty a such the onus is on the prosecution who objects to the 

bail to show the facts that would course the court to refuse granting bail to 
20

the accused person  .  

The granting of bail is primarily regulated by section 118(1-3) of the 

criminal procedure Act, and section 341(1-2) of the criminal procedure 

code. When granting bail the following factors should be considered as 

guide by the judge : 

(a)  The nature of the offence and the severity of the penalty. 

(b)  The criminal antecedents of the accused person. 

(c)  The possibility of the accused person attending his trial. 

(d)  The strength of the evidence that supports the charge. 

(e)  The health condition of the accused person. 

(f)  The prevalence of the offence 

(g)  The likelihood of the accused person committing another offence 

 while on bail 

These factors are not exhaustive in guiding any trial court in granting or 

refusing bail pending trial, we must note however that when using the 

above guides the Judge is not mandated to use all the guides at once, one 

will suffice and be binding as a guide for the trial court to either grant or 
21refuse bail  .  

19. Section 36(5) Of The 1999 Constitution Of The Federal Republic Of Nigeria  
20. Section 30(1) Criminal Procedure Act And Section (57) Criminal Procedure Code. Eyu V. State (1988) 2 Nwlr (Pt.78) 
 602.Shagari V. COP (2007)5Nwlr (pt.1027) 272 at 303. Enebeli V. Chief of Naval Staff (2000) (pt671) 119 at 121 21. 
See Bamaiyi V.State (2001) 8 Nwlr (Pt.715) 270; Jimoh V.C.O.P (2004) 17 Nwlr (Pt.902) 389; Dantata V. I.G.P  ( 1 9 5 8 )  
Nrnlr 3, Ozougwu V. State (2006) 9 Nwlr (Pt.985) 243. The State V.Akaa (2002) 10 Nwlr (pt.774)157. 
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REASONS FOR COURTS REFUSING BAIL  

In a study conducted by the Institute of Advanced Legal Studies, 40 per cent 

of the sample of judicial officers (police and other law enforcement 

agencies) stated that they refuse bail because of the nature and gravity of the 

offence. Another 31.3 per cent said that refusal is based on the likelihood of 

the accused jumping bail. About 7 percent linked refusal to the fear that the 

accused might tamper with investigations. About 18 per cent refuse bail 

when there is no surety or if they find the surety unacceptable, while 2.2 per 

cent said that they refuse bail because of the risk that the suspect might 

commit other offences. The nature and gravity of the offence are meant to 

be the only factors that are relevant to the issue of whether the accused is 

likely to appear for trial.

  

By distinguishing between the nature and gravity of the offence and the 

likelihood of the accused jumping bail, the courts have in practice elevated 

the former consideration to one of primary importance on its own merits. In 

other words, the nature and gravity of the offence are often determinants in 

granting bail, no matter what other factors might preclude the likelihood of 

flight. It is also disturbing that bail is refused in the absence of a surety or 

where the surety is not considered suitable.  

According to the suspects who were sampled in detention, other reasons for 

their non-release from custody included the magistrate being on leave at the 

time of their arraignment and failure to request bail. Legal representation 

also seems to be an important factor in granting bail. 

 

It is absolutely wrong for a court to refuse to grant and accused person or a 

suspect bail simply because the magistrate is on leave or on grounds of lack 

of legal representation, bail in some instances is a constitutional right that is 

the more reason why legal representation is essential.  An accused person 

must be provided with legal representation by the state if he or she cannot 

afford one. Therefore, the release on bail of an accused person should not be 

treated trivially.  

NJI LAW JOURNAL (2018) VOLUME 14 (FOURTEEN) 147



Many defendants do not know what bail is, much less how to apply for it. 

Even when defendants do know, they are not familiar with the factors and 

procedures used by the courts in determining bail. They are ignorant of the 

arguments to use to convince the court to exercise its discretion in their 

favour. Indeed, many defendants are so intimidated by the court 

proceedings that they can barely open their mouths to take their plea.  

When granting bail, many courts require that a formal recommendation of a 

‘fit and proper person’ who may act as surety. It is common knowledge that 

an accused person is required to produce a surety or sureties who will assist 

him or her execute the orders of the court.  

Section 33(6)(c) of the 1979 constitution guarantees the right of every 

person who is charged with a criminal offence to defend him- or herself in 

person or to be defended by a legal practitioner of his own choice. But few 

criminal defendants have access to legal representation. A total of 34.5 per 

cent of the accused persons surveyed in the study were not aware of this 

constitutional right. Another 65.3 per cent did not obtain the services of a 

lawyer before their first appearance in court, and of those whose cases had 

gone to trial, 67.9 per cent were not represented by a lawyer at the trial. 

Various reasons were offered for this lack of representation, but the most 

important was the financial inability of the defendant to pay for legal 

services. A rather high proportion, 25.6 per cent of the respondent sample, 

did not obtain legal representation before their first appearance for this 

reason. At the trial stage, when the cost of legal services is high, the 

proportion rose to 59.1 per cent. Lack of legal representation is probably the 

reason that it is rare for an action to be brought for the vindication of the 

constitutional rights of suspects, despite the many infringements that 
22occur

22. M.Ayo Ajomo; Isabella E. Okagbue 1991.Human Rights And Administration Of Criminal Justice In Nigeria 
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BAIL AFTER TRIAL/CONVICTION 

In a scenario where an accused person in criminal proceedings is convicted 

and sentenced to a term of imprisonment or fine, he loses his right his 

freedom until the expiration of the term of his imprisonment or the payment 

of his fine. However where the convicted person has appealed against his 

conviction, the court may admit him to bail. 

The grant of bail to a convict pending the determination of his appeal is at 

the discretion of the court unlike bail pending trial, which is a right provided 

by section 35(4) and (5) of the 1999 Constitution, bail pending appeal is not 

as of right, although the grant of bail to a convict is often at the discretion of 

the court. Where the convicted person establishes special circumstances the 
23  court is bound to grant him bail 

Mention must be made that the trial judge of the lower court (magistrate) 

who sentenced the convict has no automatic right to grant bail after 

conviction.

CONCLUSION.

 

The grant or refusal of bail pending trial or after trial and conviction is 

purely a discretionary matter in the hands of the court. The sphere of 

judicial discretion includes all questions as to what is right, just equitable or 

reasonable so far as not pre-determined by authoritative rules of law. A 

question of judicial discretion pertains to the sphere of what is right in the 

circumstances as opposed to that of fact in the strict sense of it. In judicial 
 24discretion, it seeks to discover the right on justice of the matter  Lord 

Denning stated thus; “Reasonable people on the same facts may reasonably 

come to different conclusions and often do juries, so do judges, and are not 

all reasonable men”. The courts should adopt a liberal approach in 

considering applications for bail. 

23. Adamu Muri V.Igp (1957) Nnl R.5. 
24. Griffiths vs. J.P. Harrison (Watford) (1963) A.C.1 at 19 
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OBSERVATIONS. 

! It is my humble opinion that the laws regulating bail proceedings in 

the country need to be harmonized this is because the various 

legislations, regulating bail in the legal system are dispersed with 

each unit having its laws,this can be abused but if the laws are 

unified there wont be room for abuse of power by any judge. 

! The granting of bail is open to the exercise of a great deal of 

discretion by the police and the courts of various jurisdictions. In 

many case this has resulted in abuse as a result of ignorance, 

corruption and misapplication of the law. 

! The length of time spent during pre-trial detention is becoming 

scandalous. The usage of “holding charge” despite its judicial 

condemnation is not helpful. 40 per cent of persons awaiting trial 

inmates are held on holding charges which is a contempt to human 

liberty. 

! The prison condition for persons-awaiting trial is not differentiated 

from that of convicts, which automatically is a breach on his 

fundamental right of his presumption of innocence. Nigerian 

prisons are not conducive at all and are overcrowded; they are 

mostly described as ‘hell on earth’ 

 Irrational use of bail conditions is currently on the rise for example 

you hear courts asking for frivolous conditions such as certificate of 

occupancy (C of O) in an area where most holdings are according to 

customary and family ownership. Insistence on wealthy sureties in 

the midst of mass poverty is not welcoming. 

RECOMMENDATIONS. 

! There should be a uniform and single legislation to deal with the 

granting of bail and to make stringent provisions for the granting of 

bail. 

! Conditions of pre-trial detainees should be humane, and to enhance 

the standard of living of the detainees. 
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! There should be imaginative use of conditions for bail, Legal aid and 

speedy trials will go a long way in reducing the number of inmates 

awaiting trial. 

! Training and retraining of judicial officers. 

! There is an urgent need for the criminal justice administration Act 

2015 to be generally applied in all jurisdictions, as this will bring 

restoration to the justice system. 

Let me at this juncture leave u with the discretion to hold the opinion 

whether the discretion to grant or refuse bail. And to remind you that you 

have a duty not only to render a fair and impartial decision in the grant or 

refusal of bail, but also to render it in such a manner as to be free from any 

suspicion as to its fairness and impartiality
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CORPORATE GOVERNANCE DEVELOPMENTS IN NIGERIA.* 

 Introduction  

This Paper seeks to define corporate governance and highlight the growing 

impact it has had on companies with particular focus on Nigeria. Several 

theories of corporate governance will be elaborated upon also. Corporate 

governance has a great influence on the growth of financial markets, 

ensuring protection of the investments of shareholders and investors, 
 1

growth of corporations and stability of the global financial system  . 

Corporate Governance has evolved over the years from when its primary 

focus was a better understanding of how and why businesses are run the 

way they are, to the fiduciary relationship between owners or shareholders 

and their managers. The main aim of corporate governance then was to 
2

ensure shareholder value maximization  and the Managers were to take 

decisions in furtherance of this and to benefit the corporation as a whole. A 

new pattern of thought was developed where it was observed that 

Corporations would grow in size to the point where they could establish 
 3separate systems of control from that of direct ownership  . This became the 

norm in corporations and the corporate governance climate saw 

tremendous powers being placed in the hands of managers while owners 

and shareholders were content to stay behind the scenes and enjoy the 

profits their investments were yielding. Then came stock market crashes, 

corporate failures and financial crises across the globe, which raised 

awareness that the corporate governance standards in place fell short of the 

desired standard and renewed calls for the need to have effective 
 4

management and control of Companies  . 

*  Buetna’an Bassi, Research Department, National Judicial Institute.  bettymamud@yahoo.com 
1. R.Nevell G.Wilson’ a premium for good governance’ (2002) Mckinsey Quarterly 3, OECD Principles of Corporate 

Governance 2004 
2. H.Wells ‘The Birth of Corporate Governance’ (2010) 33 Seattle University Law Review. 
3. A.ABerle & G. Means ‘The modern corporation and private property’ (1932) 
4. R.Ruparelia,ANjuguma’ The evolution of corporate governance and subsequent domestication in Kenya’ (2016) 7 

International Journal of Business and Social Science 
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5
Corporate failures such as the Enron debacle  , where in 2001 the Company 

collapsed and evidence pointed to the fact that there was recklessness and 

fraudulent activity prevalent among the management entrusted with 
 6

running the affairs of the Company, and Parmalat  where a company owned 

by a complex group of companies with a predominant block holder was 

illegally channeling resources to the detriment of other minority 

shareholders. These events highlighted the importance of good corporate 

governance structures and other variables such as the configuration of the 

board, audit committee, role and expertise of top management and the 
 7

importance of non-executive directors amongst others  . 

 

2.1  Defining Corporate Governance 

As corporate governance evolved, many theories gained prominence. This 

has led to several definitions of corporate governance in accordance to what 

the theory propounded or sought to achieve and some of them are discussed 

briefly: 

! Corporate governance describes ways of ensuring that corporate 

actions, assets and agents are directed to achieve the corporation 
 8objectives established by the Shareholders  . 

!  Corporate governance is the whole system of rights, processes and 

controls established internally and externally over the management 

of a business entity with the objective of protecting the interests of 
9all Stakeholders  . 

!  Corporate governance is the system by which companies are 

directed and controlled. The Board of directors is responsible for the 

governance of their companies. The shareholders role in governance 

is to satisfy themselves that an appropriate governance structure is in 
 10place  . 

5. R.Dibra’Corporate Governance failure; the Case of Enron and Parmalat’ (2016) 12 European Scientific Journal. 
6. ibid 

7. R.Tomasic &F.Akinbami’Towards a new corporate governance after the global financial crises’ (2011) I.C.C.L.R 
237. 

8. R.Stenberg’5 th Corporate Governance: Accountability in the Market Place (1998) London Institute of Economic 
Affairs. 

9. Centre of European Policy Studies (CEPS 1995). 
10. Cadbury Report 1992. www.ecg.org/codes/documents/cadbury.pdf. 
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! Corporate governance defines a set of relationships between the 

company management, its board, shareholders and other  
 11stakeholders  .  

!  Corporate Governance is concerned with the processes, systems, 

practices and procedures that govern institutions. It is also 

concerned with the resolution of collective action, problems among 

dispersed investors and the reconciliation of conflicts of interest 

between various corporate claim holders. Corporate governance 

rules can be seen as the outcome of the contracting process between 

the various principals or constituencies and the chief executive 
 12officer (CEO)  . 

 

It is clear that the above definitions stem from theories such as the agency, 

shareholder theories and the recent trend of the stakeholder theory that 

encourages involvement of all parties with a “stake” in the Corporation. 

Relations with other groups such as employees, suppliers, customers and 

managers, who have a long-term association with the firm and therefore a 

“stake” in its long-term success cannot be toyed with as it is instrumental to 

the overall success of Corporations.  

Specifically, a stakeholder is defined as “any group or individual who can 
13affect or is affected by the achievement of the firm's objectives”  .  

 14
Proponents  of the stakeholder model hold the view that when corporations 

have a reputation for ensuring the well-being and proper treatment of those 

who relate with it, there is mutual trust and understanding which 
15

encourages profitable investments and returns. The World Bank  also 

describes corporate governance as the structures and processes for the 

11. OECD Principles of Corporate Governance www,oecd.org 
12. M.Becht,P.Bolton, A.Roell’ Corporate governance and Control’ (2005) ECGI working Paper Series in Finance, 

Working Paper 02/2002. 
13. R.E.Freeman,J.Mcvea ‘A stakeholder approach to strategic management’ (1984) Darden school, University of 

Virginia. 
14. S.Letza et al ‘Corporate governance theorizing: limits, critics and alternatives’ (2008) 50 International Journal of 

Law and Management  
15. www.worldbank.org  2009 
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16. M.Crowley ‘Corporate Governance- Royal Dutch Shell,Terrorism and Reputational Risk (2009) The Finance Industry: 
the degradation of the environment and the execution of Rights Activisit Ken Saro Wiwa and * others with the active 
participation of the RDS Oil Company Subsidiary SHELL in Nigeria. 

17. J.C.Coffee’ A Theory of Corporate Scandals: Why the USA and Europe differ’(2005) 21 Oxford Review of Economic 
Policy. 

18. R.Tomasic &F.Akinbami’Towards a new corporate governance after the global financial crises’ (2011) I.C.C.L.R 237. 

direction and control of companies, which concerns itself with the 

relationship between management and its board of Directors, controlling 

shareholders, minority shareholders and other stakeholders.  

 

2.2 Recent Corporate Governance Trends 

This progressive stakeholder approach to corporate governance is apt for 

this discourse. The interests of all the parties that contribute directly or 

indirectly towards the success of a corporation ought to be considered. It is 

clear that when people have a stake or vested interest in the corporation, 

they act more responsibly and are dedicated to ensure its success, which 

will clearly be for their own benefit also. The stakeholder approach also 

takes into consideration the environment and community at large. 
16

Considering the impact of corporations such as Dutch Shell  in the Niger 

Delta region of Nigeria emphasizes the point that all stakeholders should be 

carried along considering the impact and influences their actions may have. 

Clearly, parties more than shareholders are affected by their actions hence 

the need to consider other stakeholders. 

  

It is clear looking at the history that there was a shift from a system of 

management of the companies affairs which were shrouded in mystery to 

gradually accepting high standards of disclosure and involvement of all or 

most affected stakeholders in the decision making process. The complete 

autonomy previously given to directors and the executives in the handling 

of affairs sought to be regulated to ensure that their actions were in the best 

interest of all, and to check against reckless and illegal behaviour such as 

high risk accounting practices, wire fraud, creation of special purpose 
 17

entities and money laundering . Selfish personal interests of the 

management also cost companies dearly as seen in the global financial 

crises and the collapse of many companies thought to be flourishing 
18

financially before nose-diving into distress  . It can be said therefore that 
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corporate governance seeks to ensure transparency, competency and 

consistency in the conduct of affairs and that the highest ethical standards 

are maintained by those involved in running a company. This will in turn 

ensure that, the rights and duties of all stakeholders are protected, and the 

organization is generally being run at an optimal level to ensure value 
 19

maximization  . 

The global financial crises across several countries caused the international 

financial bodies to also make recommendations and seek to implement 

standards to regulate companies and which would serve as a guide for 

proper conduct of its management and other individuals and groups crucial 

to the success of the organisation. Such standard setting bodies sought to 

highlight the importance of corporate governance, from the Cadbury 
 20  21Report  , the  OECD Corporate governance principles  amongst others. 

3.  History and Development of Corporate Governance in Nigeria 

3.1  Introduction 

The history of company law in Nigeria can be traced back to the colonial 

days before   Nigeria gained independence from Britain in 1960. Before 

independence, the British colonial government imposed an Anglo-Saxon 
22based system of corporate law and regulation on the country.  The conduct 

and governance of Nigerian firms, which emanate from within the 

provision of the company legislation originated from Britain. After Nigeria 

gained her independence, the Nigerian government replaced the 

Companies Ordinance of 1922 with the 1968 Companies Act, which was 
 23

still modeled on the UK Companies Act of 1948  . 

 

Historically, all the reforms in law and legal system are fashioned toward 

the Anglo-Saxon model. Consequently, the fact that Nigeria inherited the 

19. H.Bosch’The changing face of corporate governance’ (2002) 25 University of New South Wales Law Journal 270. 
20. 1992 

21. OECD Principles of Corporate Governance www,oecd.org 
22. E.Adegbile,K.Amaeshi & C.Nakajima,’ Multiple Influences On Corporate Governance Practice In Nigeria: Agents, 

Strategies & Implications’(2013) International Business Review 
23. A.A.Afolabi ‘ Examining Corporate Governance Practices In Nigerian And South African Firms’ (2015) 3 European 

Journal Of Accounting, Auditing And Finance Research 10.
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Anglo-Saxon framework of corporate governance is not surprising. The 

Company Act of 1968 contained elaborate provisions regarding the running 

of companies in relation to the role of board of directors and the members in 

general meeting. There were numerous criticisms from stakeholders, that 

the principal legislation was ill suited to the financial structure in Nigeria, 

which led to the repeal of the Companies Act 1968. It was replaced in 1990 

by the Companies and Allied Matters Decree 1990 (CAMA). It is now 

known as the Companies and Allied Matters Act Cap. C20 Law of the 

Federation of Nigeria, 2004 and is the Principal Statute regulating 

companies in Nigeria. 

 

3.2  Development of Corporate Governance Codes in Nigeria 
 24

Following an identification of the need to attract foreign investment  , the 

Federal Government of Nigeria sought to attract the global market through 

adherence to principles of good corporate governance. Consequently, the 

Securities and Exchange Commission (SEC) which is the Regulatory body 

over Companies in Nigeria set up the committee of corporate governance of 
 25 

public companies in Nigeria to:

“Review the practices of corporate governance in Nigeria and thereafter 

recommend a Code of best practices to be followed by the public 

companies in Nigeria in the exercise of its powers over the direction of the 

enterprise, supervision of executive actions, transparency and 

accountability in governance of these companies within the regulatory 

framework and market.” 

 
26 

The committee was also to; 

! Identify weaknesses in current corporate governance practice in 

Nigeria 

! Examine practices in other jurisdictions to adopt international best 

practice in corporate governance in Nigeria 

24. E,M Okike’ Corporate Governance In Nigeria: The Status Quo’ (2007) In Corporate Governance; An International 
Review, Business Source Complete EBSCO 173. 

25. SEC Committee On ̀ Corporate Governance In Nigeria 2000. 
26. ibid 
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! Make recommendations on changes to the current practice 

! Examine other issues relating to corporate governance in Nigeria. 

 
27

The main aim given  was to ensure transparency and accountability in the 

running of affairs of companies to guarantee Investor’s confidence, 

protection of shareholder’s investment and flow of both local and foreign 

capital. 

28
Corporate Governance within the Nigerian context has been defined  as’ a 

set of:

“Best practice” recommending the behaviour and structure of the Board of 

directors of a firm… designed to address deficiencies in the corporate 

governance system by recommending a comprehensive set of norms on the 

role and composition of the Board of Directors, relationship with 

Shareholders and top management, auditing and information disclosure, 

and selection, remuneration and dismissal of Directors and top 

management’. 

There are other definitions of Corporate Governance that are more 

encompassing such as; 

! Corporate governance is the system by which companies are 

directed and controlled. The Board of directors is responsible for the 

governance of their companies. The shareholders role in 

governance is to satisfy themselves that an appropriate governance 
 28structure is in place  . 

! Corporate governance defines a set of relationships between the 

 company management, its board, shareholders and other  
 29 stakeholders  . 

 

These definitions take cognizance of the fact that there are other 

stakeholders who are instrumental to the success of the Company and 

whose interests should also be given consideration to ensure the over all 

27. www.oecd.org 
28. B.J.Inyang’Corporate Planning And Policy: Concepts And Application’ (2004) Merb Publishers, Calabar, Nigeria. 
29. Cadbury Report 1992. www.ecg.org/codes/documents/cadbury.pdf. 

158CORPORATE GOVERNANCE DEVELOPMENTS IN NIGERIA



success of the Company. The SEC Committee in drafting the SEC Code 

2011 placed reliance on the corporate governance definition from the 

Cadbury Report and includes provisions for the consideration of other 
 30

Stakeholders  . 

3.2.1  The Securities and Exchange Commission 2003 Corporate 

  Governance Code 

The work of this Committee led to the Securities and Exchange (SEC) Code 

of 2003 with recommendations covering principles such as responsibilities 

of the board of directors, structure of the board, chairman and chief 

executive, appointment to the board, director remuneration, board 

performance and assessment, risk management, financial disclosure, 

relations with shareholders and the audit committee. 

  

3.2.2 The Central Bank of Nigeria (CBN) Code of Corporate  

 Governance for Banks Post Consolidation 2006. 

This Code was issued after the banks consolidation exercise in 2005. The 
 31 

introductory part of the Code stated that : Some of the key weaknesses 
32identified  in the Nigerian Banking Industry were increased levels of risk, 

high-level malpractices, insider-related trading, lack of transparency and 

inadequate disclosure of information. Indeed even the former Governor of 
33 the Central Bank of Nigeria (CBN), Sanusi Lamido Sanusi, stated that 

“…Promoting corporate governance with its attendant challenges has 

become relevant and timely. Moreover, it is important to recognize that 

economic performance of any country is shaped largely by the quality and 

effectiveness of the nation’s corporate governance. Thus, the world over, 

sound corporate governance has become major concern not only to 

business enterprises, but also to central banks and governments” 

30. OECD Principles of Corporate Governance www, oecd.org
31. SEC Code 2011 S.28.1 
32.  CBN Code 2006. Part 1 S.1.3
33. J.B.Marshall ‘Corporate Governance Practices: An Overview Of The Evolution Of Corporate Governance Codes In 

Nigeria’ (2015) 3 International Journal Of Business And Law Research.49. 
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There have been other sector specific Codes issued in Nigeria, such as the 

Code for licensed pension operators issued by the pension commission 

(PENCOM), and the Code for good corporate governance for the insurance 

industry issued by the Nigerian National Insurance Commission 

(NAICOM). 

 

3.2.3  The Securities and Exchange Commission Code of Corporate 

 Governance for Public Companies 2011 

This Code reviewed the 2003 Code was to further improve upon corporate 

governance mechanisms and was applicable to all public Entities listed on 

the security Exchange in Nigeria, and all companies seeking to raise funds 

from the capital market were bound to show sufficient compliance with the 
 34 35

provisions of the Code  . The aim of the Code  was to: 

‘Ensure the highest standards of transparency, accountability and good 

corporate governance without unduly inhibiting enterprise and 

innovation’. 

 36The Code was voluntary but there were provisions  stating that where there 

was a conflict between the provisions of the SEC Code 2011 and any other 

existing Code, the Code with the stricter provisions would apply. Some of 

the provisions of the Code will be considered briefly. There was an attempt 

to align the 2011 Code with international best practices and ensure a 

comprehensive Code. We will dwell on some of its provisions in the next 

part of this paper. 

 

4.  Provisions of the SEC Corporate Governance Code 2011 

The SEC Corporate Governance Code 2011 was issued to cater for the 

lapses and weaknesses in the 2003 Code and to ensure that there are 

improved mechanisms to enable implementation of the provisions of the 

Code. Some of its provisions are discussed briefly below; 

34.  www.bis.org 
35. Section A, SEC Code 2011. 
36. ibid 
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4.1  Compositions and Structure of the Board 

The importance of the composition of a board is clear, as this will determine 

if members of the Board are able to effectively discharge their duties and 

properly manage the affairs of the Company. An adequate number of both 

executive and non- executive Directors is essential in furtherance of good 

corporate governance and the SEC Code makes provisions for this in 

dealing with the composition of the board. There is provision for 

independent directors on the Board in line with good corporate practice 

though the provision in the Code is for at least one member, and this may be 
 37

insufficient to influence board decisions  . 

A.  The Board should be of a sufficient size relative to the scale and  

complexity of the Company’s operations and be composed in such a 

way as to ensure diversity of  experience with out compromising 

independence, compatibility, integrity and availability of members 

to attend meetings. 

B.  Membership of the Board should not be less than five (5). 

C.   The Board should comprise a mix of executive and non-executive 

directors, headed by a Chairman. The majority of Board members 

should be non-executive directors, at least one of whom should be 

independent director. 

D.  The members of the Board should be individuals with, upright 

personal characteristics, relevant core competences and 

entrepreneurial spirit. They should have a record of tangible 

achievement and should be knowledgeable in Board matters. 

Members should posses a sense of accountability and integrity and 

be committed to the task of good corporate governance. 

E.   The Board should be independent of Management to enable it carry 

out its oversight function in an objective and effective manner. 

The provisions here are to ensure that the board is set up in such a way that 

no one member will dominate decision making and to ensure independence 

of some Directors such as the independent non-executive Director to 

properly oversee the functions of the Board. 

37. S.1 SEC Code 2011. 
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4.2  Part D; Relationship with other Stakeholders 

This Section takes into consideration the importance of ensuring good 

relationship with other stakeholders considering the value that they bring to 

a corporation. The peculiar circumstances prevalent in Nigeria are also 

given consideration with provisions to ensure integrity and shun corrupt 

practices. 

A.   Sustainability Issues. Companies should pay adequate attention to 

the interests of its stakeholders such as its employees, host 

community, the consumers and the general public. Public 

companies should demonstrate sensitivity to Nigeria’s social and 

cultural diversity and should as much as possible promote strategic 

national interests as well as national ethos and values without 

compromising global aspirations where applicable. 

B.   Companies should recognize corruption as a major threat to 

business and to national development, and therefore as a 

sustainability issue for businesses in Nigeria. Companies, Boards 

and individual directors must commit themselves to transparent 

dealings and to the establishment of a culture of integrity and zero 

tolerance to corruption and corrupt practices. 

 

4.3  Transparency and Disclosure Provisions 

The management of a company are to ensure transparency and disclosure to 

enable the shareholders and other stakeholders understand the state of 

affairs of the company and make necessary amends where needed. The 

information to be provided should be truthful and without ambiguity. The 

SEC Code 2011 requires companies to make websites or investor portals 

available to their shareholders and other stakeholders also.  Some of the 

issues which the Board of the Companies are mandated to disclose include; 

a.  Annual Report which includes a corporate governance Report 

conveying information on the company governance structure, 

policies and practices 

b.  Names of the CEO, Executive and Non-Executive Directors and 

independent Directors 

c.  Board appointment processes including induction and training of 
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board members 

d.  The number of meetings of the board and the committees held 

during the year and the 

e.  Attendance of individual directors at those meetings; 

 

4.4  Financial Reporting Council of Nigeria (FRCN) Code of 

Corporate Governance 2016  

The Code of Corporate Governance was again reviewed in 2014 amending 

the status of the Code from a persuasive voluntary Code to a mandatory 

Code. Failure to apply the mandatory provisions attracts sanctions. The 

Financial Reporting Council of Nigeria (FRCN) has the statutory power to 

formulate a Code of Corporate Governance and ensure compliance for 

public companies, private firms, not for profit organisations and public 

interest entities.  Its Directorate formed a committee in 2012 to fulfill the 

mandate given under the law and released a draft in 2015 which stated its 

aim as:  

 

‘To usher in a unified corporate governance Code with safeguards that are 

more country specific, contextual and environmentally congruent, while 

also conforming to international best governance practices’.   

 

The Code is divided into three parts, Code of corporate governance for the 

public Sector, where compliance with the Code is mandatory, but will only 

become operative after an executive directive is secured from the Federal 

Government of Nigeria. The other parts that became effective in 2016 are 

Code of corporate governance for the private sector, which is also 
 38

mandatory but has been challenged before a court of law  and has been 

currently suspended by a directive of the Federal Government, and the 

Code of corporate governance for not-for-profit entities which is to be 

applied on a comply or justify non-compliance basis. The Code covers such 

areas as: 

38. Nat.Ofo ‘Draft Revised Code of Corporate Governance for Banks in Nigeria; Bringing Independent Directors on 
Board’ (2013) ICCLR 202. 
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!
39 

 Structure, composition and responsibilities of the Board 

!
 40  Dialogue with Shareholders

!
41 Insider trading and minority interest expropriation 

!
42 

 Conflict of interest 

!
43  Full disclosure 

!
44

 Audit committees  . 

5.  Application of the Comply or Explain Mechanism under United 

 Kingdom and Nigerian laws. 

The Comply or Explain mechanism has been widely adopted by many 

countries in their corporate governance Codes but the success or otherwise 

is dependent upon many factors. Countries with more robust regulatory 

mechanisms are better able to monitor companies and determine the 

approach such companies have adopted. Having such a wide berth in other 

countries however with poor regulatory authority to ensure compliance or 

otherwise, may make the concept of comply or explain less effective. Both 

the United Kingdom and Nigeria use this mechanism, albeit to varying 

degrees, but the approach of persuasion or engaging companies to act on 

principle seems to produce the best results.  

 

5.1  Comply or Explain; UK Approach 

The “comply or explain” approach has been described as the trademark of 

corporate governance in the UK. It advocates for flexibility in corporate 

governance practice and it has received strong support from companies, 

shareholders internationally. The Code consists of main and supporting 

principles, which aim to guide companies to ensure good corporate 

governance, is practiced in their companies. The flexibility the concept 

provides is to let companies decide which standards or rules suit their 
 45purposes best, and encourage compliance with the spirit of the Code . 

Where Companies do not comply with the provisions of the Code, they 

39. Eko Hotels Ltd v Financial Reporting Council of Nigeria FHC/L/CS/1430/2012 
40. Draft Code 2015 S.4 
41. Draft Code 2015 S20.4 
42. Draft Code 2015 S28 S29.  
44. Draft Code 2015 S.31 
45. Draft Code 2015 S.33 
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ought to explain the reasons for such non-compliance.

  

The UK Corporate Governance Code and the Listing Rules set out clearly 

how the explanations ought to be. This is to avoid a situation where the 

Directors Report gives a sketchy explanation or makes an assertion of 
46 47

difference without clearly explaining its reasons. The Listings Rules  

requires an explanation specific to the company in question and an 

explanation that justifies not following a provision to the extent that it was 

possible for the company to achieve good governance through some other 

means. 

 

5.2  Nigerian Approach 

Under the SEC Corporate Governance Code of Nigeria, the application of 

the principles by Companies is voluntary. Responsibility for compliance 

with the Code lies with the Board of Directors, Shareholders and the 

Securities and Exchange Commission. The requirement of the Code is for 
48companies  to indicate their level of compliance with the Code in their 

annual Reports. 

Some of the problems that arise in Nigeria are as a result of multiple codes 

that duplicate requirements and cause conflicts in some other provisions. 

Companies are left wondering which Code they should comply with. The 
 49provisions of the Securities and Exchange Commission under the 2011  

Code which states that ‘the stricter of the two Codes should apply’ is not 

particularly helpful to resolve the confusion. 

50
The Draft 2015 Corporate Governance Code  whose scope is to regulate 

public and private firms, not for profit organisations and public interest 

entities, makes compliance mandatory and failure to comply could result in 

46. Draft Code 2015 S.34 
47. A.Faure-Grimaud S.Arcot V.Bruno ‘Corporate Governance In The United Kingdom; Is The Comply Or Explain 

Approach Working?’(2005) Discussion Paper 581 LSE 001. 
48. Financial Reporting Council- what constitutes an explanation under ‘comply or explain’; Report of discussion between 

companies and Investors 2012. www.frc.org.uk/what constitutes an explanation under comply-or-explain.pdf. 
49. Listing Rule Requirement (Para 3)
50. The Future Of Corporate Governance In Nigeria: An Evolution From Principles Based To Rules Based Approach 

https://tennygee.wordpress.com/.../the-future-of-corporate-governance-in-nigeria-an-evolution from-principles based 
approach to rules based approach.pdf accessed 13 March 2018 
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51
sanctions  . The provisions under the draft FRC Corporate Governance 

Code 2015 seem to employ a heavy-handed approach, which dictates Rules 

and expects compliance. A more suitable approach would have been one 

that facilitated good corporate governance based on principles or at least 

given an option in some circumstances, such as the corporate governance 

code approach employed by Germany. 

 52The German Commission  on corporate governance (Cromme 

Commission) regulates corporate governance practice in Germany. Its 

corporate governance objectives have been listed as; to improve 

companies’ performance, to improve competitiveness and the quality of 

information. The Corporate Governance recommendations are to be 

observed on “comply or explain” basis. The provisions are couched with 

the word “shall” indicating their mandatory nature, and other suggestions 

are indicated by the words “should” or “can” which means they are 

optional. 

Under the South African corporate governance regime, there was a change 
53 from the ‘comply or explain’ approach to the ‘apply or explain’ approach . 

It means that organisations ought to disclose how principles relating to 

remuneration, board evaluation, director performance has been applied or 
54not  . There are other guidelines under the South African Code that provide 

for alternative dispute resolution and non-binding advisory votes through 

which shareholders can express their views on the remuneration policy of a 

Corporation. It is doubtful that the ‘comply or explain approach’ is a viable 

option for Nigeria. 

51. SEC Code 2011.Section A 
52. Draft Code 2015.S.76 
53. J.B.Marshall ‘Corporate Governance Practices: An Overview Of The Evolution Of Corporate Governance Codes In 

Nigeria’ (2015) 3 International Journal Of Business And Law Research.49. 
54. www.dcgk.de/en/home.html accessed 10 March 2018
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Conclusion 

This article has made an attempt to study in some depth the whole concept 

of corporate governance and its application with particular reference to 

Nigeria. The history and development of corporate governance in Nigeria 

has been eventful and one can quickly observe the multiplicity and 

duplication as many financial institutions and bodies attempt to make rules 

governing their own core financial institutions. While the Codes were  

created, developed and reviewed to ensure dynamism and accountability, it 

is clear that much work still needs to be done to ensure uniformity and 

practical application of the corporate governance codes and standards. It is 

important to note that proper monitoring of the standards can only be done 

with better information and access to the companies across the Country and 

proper reporting standards. This is unfortunately still lacking in Nigeria. It 

leads one to conclude that corporate governance in Nigeria is merely in 

form but lacking in substance. 
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THE SECURITY OF TENURE FOR JUDICIAL OFFICERS IN 

NIGERIA AND COMPARATIVE POSITIONS IN THE 

COMMONWEALTH * 

1.0  ABSTRACT  

The State has a role to play in ensuring a better working judicial system for 

all, including for Judges. This Paper will explore the circumstances under 

which measures should be taken by the State amongst other things to 

protect Judges and Judicial premises; to guarantee security of tenure for 

Judicial Officers as well as the continuous impartial functioning of the 

Judiciary. It will also discuss how to improve the funding system of the 

Judiciaries in Africa so that it remains commensurate with the 

responsibilities and high public duty of Judges, and so that it reflects their 

needs to be able to manage caseload properly. 

 

In addition, this Paper highlights improved funding as a necessary factor, 

which will invariably lead to improved performance. 

 

1.1  INTRODUCTION  

One of the flagship requirements for security of Judges is the security of 

judicial tenure. Judges must be guaranteed that they will not be victimized 

by the Executive in the execution of their duties as this is usually consistent 

with Executive arms of government in Africa.  

The principal way in which Judges are expected to account for the 

performance of their legal and constitutional duties is by giving reasoned 

judgments and rulings in open court. Appeal mechanisms serve as a further 

check in many cases. A Judge acting in good faith should incur no personal 

sanction if his or her decision is overturned on appeal. Indeed the Rule of 

Law would suffer if Judges were deterred from applying the law as they saw 

it, and such a situation would be particularly detrimental to the 

independence of the Judiciary, of which the decision-making autonomy of 

* Ajibolu Afolabi, Senior Studies Fellow, National Judicial Institute. E-mail: ajibolabi84@gmail.com 
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individual Judges is a vital part. 

The challenge then is to distinguish judicial “misbehaviour’’, in the sense 

of conduct which in some way undermines the independence or propriety 

of the Judiciary, from good faith errors and differences of judicial opinion  

for which Judges should not face  personal sanction. 

 

Even if the allegations of misconduct relate to a Judge’s actions and 

behaviour outside the court room, there is still a danger that the real aim of 

proceedings may be to remove a Judge whose rulings are considered 

troublesome by those in authority. In this light, judicial tenure will be 

examined as an indispensable requirement for the security of Judges in 

Africa. 

 

1.2   JUDICIAL TENURE AND THE RULE OF LAW 

The tenure of Judges is one of the most important areas in which legal 

frameworks can support the Judiciary in upholding the rule of law. Legal 

guarantees of security of tenure and appropriate remuneration serve to 

lessen the risks that Judges face in holding powerful individuals and 

government bodies to account. The said guarantees do so by making it more 

difficult for external pressure to be brought to bear on Judges and reducing 

their exposure to conflicts of interest. Such guarantees therefore play a 

direct role in sustaining an independent judiciary, which is one element of 

the Rule of Law. 

The knowledge that Judges are protected in these ways furthermore has the 

potential to bolster public confidence in their independence, thus 

improving the likelihood that members of the public will co-operate with 

the justice system. In this way, judicial tenure can also be of indirect benefit 

to the Rule of Law. 

The Commonwealth Latimer House Principles recognise the need for 

security of judicial tenure, which is briefly addressed in Principle IV- 
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Independence of the Judiciary: 

“Arrangements for appropriate security of tenure and protection of levels 
 1of remuneration must be in place”  . 

The discussions on judicial tenure often concentrate on the mechanisms 

used to determine whether a Judge should be removed from office, in view 

of the danger that they may be abused to penalise or intimidate Judges. 

However, these mechanisms are only a small part of the overall picture, as 

proceedings to remove a Judge from office tend to be rare in most 

Commonwealth jurisdictions. The proper approach to removal of a Judge, 

including the need for procedural safeguards when inquiring into their 

conduct, is considered herein. 

1.3 DURATION OF JUDICIAL APPOINTMENTS

 

The Commonwealth Latimer House Principles are silent on the duration of 

appointments, but the issue is addressed in the Latimer House Guidelines: 

“Judicial appointments should normally be permanent; whilst in some 

jurisdictions, contract appointments may be inevitable, such appointments 
 2should be subject to appropriate security of tenure.”

This brief statement gives rise to three areas of enquiry in relation to the 

current approach of Commonwealth jurisdictions. The first is to clarify the 

sense in which judicial appointments are ‘permanent’, and to establish 

whether they are affected by changes of government or changes in the legal 

or constitutional structure under which Judges hold office. 

Secondly, as the quoted passage also points out, the appointment of Judges 

on fixed-term contracts requires special justification. Permanent 

appointments are also favoured as a general matter by the IBA Minimum 

Standards on Judicial Independence, which set out a somewhat more 

1. Principle IV (b) 
2. See Latimer House Guidelines, Guideline II.1
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detailed view of what permanence requires: 

“Judicial appointments should generally be for life, subject to   removal for 

cause and compulsory retirement at an age fixed by law at the date of 
  3

appointment.”

 

1.4  CONTINUITY IN THE FACE OF CHANGES OF   

 GOVERNMENT OR TO LEGAL FRAMEWORK  

An important early landmark of judicial security of tenure was the Act of 

Settlement passed by the English Parliament in 1701. In addition to 

determining the eligibility and order of succession to the throne, this Act put 

an end to the controversy that had raged during the previous century about 

whether Judges served ‘at pleasure’ of the King, meaning that it was within 
 4the King’s discretion to dismiss them.  The Act provided that Judges would 

henceforth remain in office ‘during good behaviour’. That provision was 

coupled with a procedure for removing a Judge from office which requires 

an address to the monarch to be passed by both Houses of Parliament, and 

this has remained the principal mechanism for removal of English Judges 
5 ever since. 

After the Act of Settlement, there remained some uncertainty about the 

position of Judges when a monarch died, as there had been an 

understanding that it was for the new King or Queen to decide whether to 

retain Judges who had served under their predecessor. This practice was 
 6formally abolished in 1760  . In modern terms, the importance of this 

second reform is that it prevented judicial tenure from being affected by 

changes in government. This would preclude governments from imposing 

new requirements on current members of the Judiciary, as the military 

government of General Musharraf in Pakistan attempted to do when it 

demanded that all Judges take a new oath of office or be dismissed, a 

3. Art 22. 
4. Simon Shetreet and Sophie Turenne, Judges on Trial: The Independence and Accountability of the English Judiciary 

(2 nd edition, Cambridge University Press 2014) 29-31. 
5. The provision is currently found in the Senior Courts Act 1981, Section 11 sub-section (3). 
6. Shetreet and Turenne, op.cit. p.31 
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 7
measure which was later reversed.  

The general point of principle is that Judges should not be subject to loss 

of office as a result of changes of government or legal measures that are 

ostensibly intended to serve other objectives. The IBA Minimum Standards 

point out that reform to the structure of the courts should not be used to 

achieve this result: 

“In case of legislation reorganising courts, Judges serving in these courts 

shall not be affected, except for their transfer to another court of the same 
 8status.”

This principle is very widely recognised in Commonwealth states, although 

there are several different ways of implementing it. In 23 out of the 48 

Commonwealth jurisdictions (47.9%) there is a specific constitutional 
9

provision which prevents the abolition of the office of a Judge.  

The provision to this effect in the Constitution of Barbados 

provides a typical example: 

  “No office of Judge shall be abolished while there is a 
10

substantive holder thereof.” 

It does not follow that jurisdictions without such a constitutional clause 

should be taken to permit such measures, which could be used to penalise or 

intimidate the judiciary. In many jurisdictions, a similar prohibition is 

attached to the procedure for removing a Judge from office for misconduct 

or incapacity; as such clauses often specify that apart from death, retirement 

7. See Report of the Special Rapporteur on the independence of Judges and Lawyers, Gabriela Knaul-Addendum-
Mission to Pakistan, UN Doc A/HRC/23/43/Add.2 (4 April 2013), para 8-9. 

8. Art 20 (b). See also the Beijing Statement on Principles of the Independence of the Judiciary in the LAWASIA 
Region, art 29: “The abolition of the court of which a Judge is a member must not be accepted as a reason or an 
occasion for the removal of a Judge. Where a court is abolished or restructured, all existing members of the court must 
be reappointed to its replacement or appointed to another judicial office of equivalent status and tenure. Members of 
the court for whom no alternative position can be found must be fully compensated”. 

9. Bahamas, Barbados, Belize, Botswana, Ghana, Guyana, Jamaica, Kenya, Lesotho, Malta, Mauritius, Mozambique, 
the Organisation of Eastern Caribbean States, Papua New Guinea, Seychelles, Sierra Leone, Singapore, Solomon 
Islands, Swaziland, Tanzania, Trinidad and Tobago, Uganda and Zambia. 

10. Constitution of Barbados, Section 80 sub-section (3). 
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or resignation are the only means by which a Judge may cease to hold 

office.  

 

This has the benefit of underscoring the principle that any question of 

whether an individual Judge ought to be removed should be determined via 

a mechanism which provides adequate safeguards to ensure fairness. 

Constitutions also commonly provide protection against the abolition of 

entire courts, for example by declaring that “There shall be a High Court” or 

“There shall be a Supreme Court”, and specifying the number of Judges 

who may be appointed to serve on that court. 

 

1.5  CONSTITUTIONAL TRANSITIONS 

States which are undergoing a constitutional transition may find 

themselves in a somewhat different situation, particularly if the change is 

not merely formal but represents an intended break with an era of conflict or 

authoritarianism and an attempt to lay a proper foundation for 

constitutional democracy.  

 

The new constitution may establish courts under different names or alter 

their structure, and may introduce a new set of provisions concerning 

appointment, tenure and removal.  

As a matter of principle, states should not treat a constitutional transition as 

an opportunity to purge their Judiciary of members who may have become 

associated with parties to a conflict or with the previous regime. However, a 

different approach may be justified if there is broad consensus that a 

transitional process is needed to ensure that members of the existing 

Judiciary are only retained if they have sufficient independence and 

integrity to uphold the new constitution and the Rule of Law.  

 

In exceptional cases in which there is evidence of widespread judicial 

malfeasance, for example systemic corruption, pervasive bias or collusion 

in human rights abuses, it may be appropriate to require incumbent Judges 
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to undergo some form of individual review before their tenure under the 

new constitution is confirmed. 

 

The UN Special Rapporteur on the Independence of Judges and Lawyers 

has recognised that such measures may be justified in “situations of 

transition from an authoritarian to a democratic system, in which the 

objective of limitations to the principle of ‘irremovability’ would be to end 

impunity and to prevent the reoccurrence of serious human rights 
11 

violations”. 

The process of individual review is sometimes known as “vetting” and 

same must be conducted by an independent body of manifest integrity and 

impartiality and in accordance with appropriate safeguards to ensure 

fairness. Kenya is unique among Commonwealth jurisdictions in having 

established a dedicated transitional body to carry out a judicial vetting 

process of this kind.  

 

The decision to establish such a process was taken after a series of judicial 

inquiries had found evidence of high levels of corruption, and the 

transitional provisions of the 2010 Constitution accordingly include a 

requirement that all members of the existing judiciary should undergo 

vetting to determine whether they are suitable to continue to serve under the 
12new Constitution. 

 

The details of the process were left to be regulated by statute. This led to the 

establishment of the Judges and Magistrates Vetting Board, which is made 

up in equal number of Kenyan legal practitioners, members of civil society 
 13 and serving or retired Judges of other Commonwealth jurisdictions.

11. Report of the Special Rapporteur on the Independence of Judges and Lawyers, Leandro Despouy, UN Doc A/ 
HRC/11/41 (2009) (hereafter 2009 Annual Report), para 64. 

12. Constitution, Sixth Schedule, para 23. 
13. Vetting of Judges and Magistrates Act 2011, sections 7-9. 
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The Board began sitting in 2012 and concluded its work by the end of 
14 2015. The Kenyan Vetting process is subject to a number of procedural 

safeguards. The Board is required to provide Judges with notice of 

complaints received against them, and to conduct an interview in which the 
15Judge may be assisted by counsel. 

The decision that a Judge is unsuitable to remain in office must be 

supported by reasons, and such decisions are subject to an internal review at 
16 

the request of the Judge. 

The entire process takes place under the guiding principles of “judicial 
17

independence, natural justice and international best practice”. 

The UN Special Rapporteur has also underscored the need for transitional 

processes of this kind to be conducted in accordance with the UN Basic 
18

Principles on the Independence of the Judiciary,  which set out procedural 

safeguards and principles of fairness. 

1.6  DIFFERENT TYPES OF JUDICIAL APPOINTMENTS  

 WITH SECURITY OF TENURE

 

In the modern Commonwealth, judicial appointments now take the form of 

certain established types, each offering a different kind of secure tenure. 

Judges are no longer appointed to full judicial office in the higher courts of 

any Commonwealth state to serve ‘at pleasure’ of the appointing authority, 

as they once were by English monarchs before the Act of Settlement. But 

there are also no longer any Commonwealth jurisdictions in which Judges 
 19 are automatically appointed for life.

14. The Board’s general reports and decisions on the suitability of individual Judges are available at www.jmvb.or.ke.
15. Vetting of Judges and Magistrates Act 2011, s. 19; Vetting of Judges and Magistrates (Procedure) Regulations, 

regulation 21. 
16. Vetting of Judges and Magistrates Act (Kenya) 2011, sections 21-22. 
17. Vetting of Judges and Magistrates Act 2011, section 5. 
18. Annual Report 2009 (n12), para 64. 
19. In Tonga, there is a discretion to appoint a Judge for life rather than a fixed term (Constitution, s 87), and likewise in 

Tuvalu (Constitution, s 126 sub-section (1)). Lifetime appointments were abolished in the United Kingdom by the 
Judicial Pensions Act in 1959; a compulsory retirement age appears to have been in place in most parts of the 
Commonwealth during the colonial period, and was generally retained on independence: see Sir Kenneth Roberts 
Wray, Commonwealth and Colonial Law (Stevens 1966), p. 504-505. 
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This leaves two main types of appointment: those which are permanent 

until the Judge reaches the mandatory age of retirement, and those which 

last for a fixed period of time, sometimes described as fixed-term contract 

appointments, although the position of Judge is better described as a public 

office rather than a private law contractual relationship.

 

1.7  DISCRETIONS TO EXTEND JUDICIAL TENURE IN  

 OFFICE  

The existence of discretions to extend the tenure of a Judge beyond the 

mandatory age of retirement calls for particular comment in view of the 

nature of conflicts of interest that may arise. Some types of extension that 

are relatively innocuous, for example short extensions to enable a Judge to 

deliver pending judgments or the use of retired Judges to sit in an acting 

capacity, may be justified, as discussed above, at times when there is a need 

for judicial numbers to be flexible. A discretion to extend tenured judicial 

appointments may be more problematic, however, as this is likely to be a 

more coveted prize, particularly if it enables members of the highest court 

in a jurisdiction to remain in office for a significant period of time. 

The nature and severity of any conflict of interest is affected by the period 

of extension that is possible, and by the person or body responsible for 

making the decision and the process they are required to follow. The risks 

are obvious if the decision is entrusted to the Executive alone, but less so if 
20an independent appointment body is involved. 

 

Arrangements may vary depending on the judicial position in question. For 

example, in several Commonwealth Caribbean jurisdictions the decision 

on extension of tenure is entrusted to the same person or body responsible 

for the initial appointment, with the result that the greatest risk applies to the 

position of Chief Justice, which is commonly an appointment made by the 

20. In Nigeria, the independent body responsible for the appointment, promotion and discipline of Judges is the National 
Judicial Council (NJC) established by Section 153 of the Constitution of the Federal Republic of Nigeria, 1999. 
Furthermore, the powers of the NJC are spelt out by the provision of Paragraph 21 of Part One (1) of the Third 
Schedule to the 1999 Constitution of the Federal Republic of Nigeria as amended. 
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Executive arm of government in most jurisdictions in Africa. The 

Constitutional Court of South Africa has struck down a provision that 

allowed the President to exercise discretion to extend the tenure of the Chief 

Justice, a power which was not subject to statutory criteria and did not apply 
21to other members of the Constitutional Court. 

 

1.8.  THE ROLE OF THE STATE IN THE PROTECTION OF 

  JUDICIAL REMUNERATION 

International instruments do not usually attempt to specify how much 

Judges should be paid, which must depend to some extent on the state 

resources that are available.  

 

The Latimer House Guidelines recognise that appropriate salaries and 
 22

benefits are essential to the proper functioning of the Judiciary.  The UN 

Basic Principles on theIndependence of the Judiciary similarly assert, in 

common with a number of regional declarations, that there should be 
23

adequate remuneration for Judges. 

 

The Basic Principles go on to state that such remuneration, as well as 

conditions of service and pensions, shall be adequately secured by law. This 

raises twin questions concerning how legal frameworks can protect both 

the level of judicial salaries and benefits and their stability in the face of 

situations in which reductions may be called for. 

 

First, as far as the level of remuneration is concerned, the official 

commentary to the Latimer House Guidelines observes that adequate 

funding for the Judiciary must be a very high priority in order to uphold the 

Rule of Law, to ensure that good governance and democracy are sustained 

21. Justice Alliance of South Africa v President of Republic of South Africa [2011] ZACC 23; 2011 (5) SA 388 (CC); 
2011 (10) BCLR 1017 (CC). 

22. Guideline II.2
23. Article 11. The same phrase is found in the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance 

in Africa (article A.4 (m)) and the Beijing Statement on Principles of the Independence of the Judiciary in the 
LAWASIA Region (Article 31). 
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24 
and to provide for the effective and efficient administration of justice. 

While this principle applies to the funding of the court system as a whole, 

the Latimer House Guidelines also recognise that a special mechanism may 

be required to determine the financial package to which Judges are entitled: 

   “As a matter of principle, judicial salaries and benefits 

should be set by an independent body and their value 
25

should be maintained.” 

The need for an independent body to be responsible for the setting or review 

of judicial remuneration has become a constitutional issue in some of the 

Commonwealth jurisdictions below.  

 

Secondly, stability of judicial remuneration has clear implications for the 

independence of the Judiciary. If the government were able to use the threat 

of salary reductions to bring financial pressure to bear on the Judiciary, then 

an actual or perceived conflict of interest could arise when Judges are called 

upon to adjudicate on cases involving the government. However, some 

Commonwealth states have used legal frameworks to prevent governments 

from attempting to influence the Judiciary in this way.  

 

To this end, in order to ensure a better working Judicial System for all, it is 

paramount that States must be bound by, and uphold the following 

principles:  

 

1. Level of Judicial Salaries and Benefits: Since the Latimer House 

Guidelines refer to the need to maintain the value of salaries and other 

benefits, this raises questions concerning both the scope and value of the 

judicial remuneration package, as well as the method by which it is set and 

adjusted. 

As regards scope, the reference to ‘other benefits’ alongside judicial 

salaries should be understood as including at least judicial pensions, which 

24. Guideline II.2. (Commentary by the Commonwealth associations which drafted the Guidelines) 
25. Guideline II.2. 
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are mentioned specifically in both the UN Basic Principles and the IBA 

Minimum Standards, and as discussed above form an important part of the 
26package which may motivate individuals to apply for judicial office  The 

Committee of Ministers of the Council of Europe, in its Recommendation 

to Member States on Judges: Independence, Efficiency and 

Responsibilities, sets out various other benefits which good practice would 

require States to provide: 

“Guarantee should exist for maintaining a reasonable remuneration in 

case of illness, maternity or paternity leave, as well as for the payment of a 

retirement pension, which should be in a reasonable relationship to their 
27level of remuneration when working”. 

The Committee further recommended that the level of salaries and other 

benefits should be commensurate with their profession and responsibilities, 

and be sufficient to shield them from inducements aimed at influencing 
28 

their decisions. 

This succinctly captures both the reward and risk factors that should 

determine the range in which Judges are paid, with further variations 

possible depending on available resources and the cost of living in a 

particular country, the supply and demand of persons with the skills 

required at higher levels of the court system or in specialist positions, and 

the traditions of a legal culture that may result in a sufficient number of 

senior lawyers accepting a significant drop in income relative to their 

earnings in private practice. 

 

2. Stability of Judicial Remuneration: The Commonwealth Latimer 

House Principles declare that arrangements for the protection of levels of 
 29 remuneration must be in place . This leads to the crucial question of how 

legal frameworks should be designed to ensure that existing levels of 

26. UN Basic Principles on the Independence of the Judiciary, Article 11; IBA Minimum Standards of Judicial 
Independence, Article 14.  See also the African Commission on Human and Peoples’ Rights, Principles and 
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, Article A.4 (m). 

27. CM/Rec (2010) 12, paragraph 54. 
28. Ibid. 
29. Principle IV (b)
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remuneration are not subject to manipulation by governments in such a way 

as to penalise or intimidate Judges, and to avoid the conflict of interest that 

would exist if the government were to have an unfettered power to do so, 

even if there are no announced plans to exercise that power. 

 

A large majority of Commonwealth member states have constitutional or 

statutory provisions in place to protect current judicial remuneration. Such 
30provisions exist in 43 of 48 Commonwealth jurisdictions (89.6%).  The 

wording of these guarantees varies in several respects, including the scope 

of remuneration that is protected (although all include salaries), and 

crucially also the nature of the legal restraint that applies to any proposed 

reductions. 

3. Prohibition of the Reduction of Judicial Salaries: The most 

commonly found guarantee is a rigid rule which provides that Judges’ 

salaries may not be varied to their disadvantage after their appointment. 

Such prohibitions exist in 37 jurisdictions of the Commonwealth states 
 31

(77.1%)  . Their clarity is helpful as a constraint on the Executive, and in 

the case of entrenched constitutions the prohibition may also apply to the 

Legislature, which makes it even more difficult for elected politicians to 

bring financial pressure to bear on the Judiciary. It is submitted therefore, 

that Judiciaries in Africa can borrow a leaf from some Commonwealth 

States and follow their footsteps. 

 

4. The avoidance of Reductions disproportionately targeting the 

Judiciary:  Five Commonwealth jurisdictions (10.2%) take a somewhat 

more flexible approach on this matter. Reduction of judicial salaries is not 

prohibited outright, but in order to prevent the Judiciary from being singled 

out, it is typically stipulated that any reduction must be made as part of a 
32 

measure applying generally and evenly to all holders of public office. This 

30. The exceptions are Brunei Darussalam, Cameroon, Canada, Mozambique and Tonga. In Tonga, the constitutional 
protection of Judicial salaries was removed by Act of Constitution of Tonga (Amendment) (No 2) Act 2010, S. 28. 

31. Australia, Bahamas, Bangladesh, Barbados, Belize, Botswana, Cyprus, Fiji, Ghana, Guyana, India, Jamaica, Kenya, 
Lesotho, Malawi, Malaysia, Maldives, Malta, Mauritius, Namibia, Nauru, New Zealand, Organisation of Eastern 
Caribbean States, Rwanda, Seychelles, Sierra Leone, Singapore, South Africa,  Sri Lanka, Swaziland, Tanzania, Trinidad 
and Tobago, Tuvalu, Uganda, the United Kingdom, Vanuatu and Zambia. 

32. This is the case in Fiji, Kiribati, Papua New Guinea, Samoa and Solomon Islands. In Pakistan, minimum salaries for the 
Judiciary are established (Constitution, Fifth Schedule). 
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allows States somewhat more leeway in the event of an economic crisis and 

may also counteract the reluctance to increase judicial salaries in more 

prosperous times. 

There is some support for this approach internationally. The International 

Bar Association (IBA) Minimum Standards take the position that judicial 

salaries cannot be decreased during the Judges’ services except as a 
 33coherent part of an overall public economic measure  . 

The UN Basic Principles require that ‘adequate remuneration’ and also 
34pensions ‘shall be adequately secured by law’.  These international norms 

suggest that a complete prohibition of salary reductions is not required. It 

may be sufficient if the legal framework in a jurisdiction contains more 

flexible provisions that prevent governments from acting to pressurise the 

Judiciary in particular. While the most popular approach in the 

Commonwealth is for judicial salaries to be rigidly protected against 

reduction, the minimum standard in this regard requires only a framework 

that is sufficient to ensure that governments do not single out Judges for 

disproportionate reductions in remuneration. As noted above, in relation to 

the level of remuneration, a constructive and co-operative relationship 

between the branches of government is required in order to ensure that this 

more flexible standard of protection remains workable. 

1.9 RECOMMENDATIONS  

The question of when a Judge may be removed from office is of vital 

importance to the Rule of Law. In general, states need a removal 

mechanism, though a rigorous judicial selection process and high standards 

33. Principle IV- Independence of the Judiciary indicates that there are only very limited circumstances in which a Judge 
may be removed from office to wit; Judges should be subject to suspension or removal only for reasons of incapacity 
or misbehaviour that clearly renders them unfit to discharge their duties.  The reasons that may justify removing a 
Judge are set out more fully in Principle VII (b) - Judicial Accountability. 

34. See generally Article 15 (b), IBA Minimum Standards of Judicial Independence. The Recommendation to Member 
States on Judges of the Council of Europe similarly states (at paragraph 54): ‘’Specific legal provisions should be 
introduced as a safeguard against a reduction in remuneration aimed specifically at Judges’’. See also, the Beijing 
Statement on Principles of the Independence of the Judiciary in the LAWASIA Region, Article 31: ‘’The 
remuneration and conditions of service of Judges should not be altered to their disadvantage during their term of 
office, except as part of a uniform public economic measure to which the Judges of a relevant court, or a majority of 
them, have agreed’’. 
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of ethical conduct may help to minimise the need for its use. Besides the risk 

that a Judge may become mentally or physically incapacitated while in 

office, there is always the danger of the rare Judge who engages in serious 

misconduct and refuses to resign when it becomes clear that his or her 

position is untenable. On the other hand, there is the threat to judicial 

independence when the removal process is used to penalise or intimidate 

Judges. The challenge for legal systems in Africa is to strike the correct 

balance between these concerns. The recent removal of the erstwhile 

Chief Justice of Nigeria, Hon. Justice Walter Onnoghen in January 

2019, by the Presidency is a case in view. 

Both sides of the problem are reflected in the Commonwealth Latimer 
35

House Principles  . 

International statements and declarations on the independence of the 

Judiciary have articulated at least three broad principles that pertain to the 

substantive grounds for removal of Judges. The first is that the grounds of 

removal must be discernible. This principle is enshrined in the UN Basic 

Principles on the Independence of the Judiciary. 

The link with judicial independence is clear. If removal grounds are not 

specified then Judges cannot be said to have security of tenure in any 

meaningful sense, as they would serve at the whim of whichever person or 

body is authorised to remove them. Establishing the grounds of removal in 

advance also has the positive Rule of Law value of informing Judges about 

the minimum standards of conduct that are expected of them, and provides 

fair warning to any who may be tempted to transgress those standards.

 

To this end, the following recommendations are hereby submitted: 

I.  Judicial Independence: States should not apply grounds of 

removal that endanger judicial independence. Incapacity and 

misconduct are the sole grounds on which removal is justified. The 

35. Article 11. 
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UN Basic Principles state that Judges “shall be subject to removal 

only for reasons of incapacity or behaviour that renders them unfit to 
 36discharge their duties”.  This is affirmed in the Principles and 

Guidelines on the Right to a Fair Trial and Legal Assistance in 

Africa, issued by the African Commission on Human and Peoples’ 

Rights in 2005, which state that: 

 “Judicial officers shall not be removed from office... by 

reason only that their decision has been overturned on 
37 

appeal or review by a higher judicial body.” 

II.  Removal Mechanisms: International principles also address the 

degree or level of misconduct that is considered sufficient to warrant 

the removal of a Judge. The Latimer House Guidelines refer to 
 38 

“serious misconduct’’.

In the words of the UN Special Rapporteur, removal processes and other 

disciplinary proceedings should be confined to ‘instances of professional 

misconduct that are gross and inexcusable and that also bring the Judiciary 
 39into disrepute’.  Similarly, the Principles and Guidelines on the Right to a 

Fair Trial and Legal Assistance in Africa speaks of “gross misconduct 
 40incompatible with judicial office’  and   the IBA Minimum Standards of 

Judicial Independence refer to a Judge who “by reason of a criminal act or 

through gross or repeated neglect...has shown himself/herself manifestly 
41unfit to hold the position of Judge’  . International best practice must be 

brought to bear on the mechanism of removing Judges in our Judiciaries 

across Africa. 

36. Article 18 
37. Article A.4 
38. Guideline VI .1. (a) (A). 
39. Annual Report 2014, paragraph 87 (citing the Organisation for Security and Co-operation in Europe, Kyiv 

Recommendations on Judicial Independence in Eastern Europe, South Caucasus and Central Asia (2010), paragraph 
25). 

40. Article A.4. 
41. Article 30. 
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III.  Mandatory Age of Retirement: Appointing Judges until a 

mandatory age of retirement serves several purposes. Such security 

of tenure serves as a bulwark against external pressure and ensures 

that Judges do not face conflicts of interest arising from a possibility 

of renewal as discussed above. To a degree, these advantages are 

qualified by the setting of a mandatory retirement age. Requiring 

Judges to retire at a suitable age serves other important objectives, 

however. Judicial office is made more dignified and potentially 

more attractive if Judges know that they will be able to enjoy a 

comfortable retirement, often under a scheme which sees Judges 

achieving a full pension after a relatively small number of years, 

reflecting the fact that in many common law systems Judges are only 

appointed to the Bench after a long and distinguished career at the 

bar. There is also a spectre of the Judge of advanced years and 

deteriorating mind who refuses to resign or accept voluntary 

retirement. In many jurisdictions the removal of a Judge on grounds 

of capacity requires the same onerous procedure to be followed as 

removal for misconduct. 

A mandatory retirement age helps avoid such costly and acrimonious 

proceedings.  The UN Human Rights Committee has observed that the 

right to a fair trial before an independent tribunal entails that the age of 
 42retirement should be “adequately secured by law”.  It has been recognised 

as a violation of judicial independence for the age of retirement to be 
43lowered with retroactive effect.  There is a danger that such changes might 

amount to a backdoor method of removing Judges. Many Commonwealth 

states fix the age of judicial retirement in their constitutions. In those which 

do not, perhaps in order to retain flexibility for future changes in life 

expectancy; it is commonly provided that any change cannot apply to a 
44

Judge who is already in office without the consent of that Judge . 

Retirement ages vary between Commonwealth jurisdictions and 

42. General Comment 32 on Article14: Right to equality before courts and tribunals and to a fair trial, UN Doc 
CCPR/C/GC/32 (23 August 2007), paragraph 19. 

43. See International Association of Judges, International Charter of the Judge (adopted 1998), Article 8. 
44. This is guaranteed by the constitutions of Australia, Lesotho and Malawi. The Constitution of Botswana authorises 

Parliament to vary the retirement age of Judges without explicit restriction (sections 97 (1) and 101 (1)). 
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sometimes between different courts within the same jurisdiction. The range 
45 extends from the age of 75, which applies to Canadian Federal Judges and 

 46members of the higher courts of several smaller jurisdictions  , to the age of 
 47 

60 in the case of High Court Judges in Tanzania.

IV.  Checks and Balances to Guard against Conflict of Interest 

Largely Due to Post-retirement Pressure: The level at which the 

age of mandatory retirement is set should be informed by the need to 

avoid conflicts of interest that may pose a risk to judicial 

independence. Problems are likely to arise in situations where the 

retirement age is low and Judges may be eligible for lucrative or 

prestigious post-retirement positions over which the government 

has a significant influence, for example appointments to chair public 

inquiries or, in some jurisdictions, to remain on the bench, either 

through an extension of tenure or as an acting judge.  This danger is 

acutely captured by Geoffrey Robertson QC in a report prepared on 

behalf of the International Bar Association (IBA):

 

“One form of pressure that has gone unnoticed, but which offers a 

particularly powerful incentive for Judges subject to early retirement to 

favour the government’s case, is the prospect of lucrative post-retirement 

employment on government inquiries or commissions. The most 

intellectually dishonest judgment I have ever witnessed came from a Judge 

close to retirement, who unconscionably protected the corrupt son of the 

Prime Minister of a small island nation from having evidence of his guilt 

collected outside the country by a royal commission. I thought he must have 

been bribed, but when I later heard that the Prime Minister had appointed 

him to various commissions, it struck me that Judges may turn their coats in 

the hope of future government favours to supplement their pensions.  That 

is one reason why it is necessary to raise judicial retirement ages, 
 48 prematurely set in some countries at 60 or 65.’’

45. Constitution, Section 99 (2) and Supreme Court Act 1985, Section 9 (2). 
46. Fiji, Lesotho, Nauru and Swaziland. 
47. Constitution, article 110 (1). 
48. Judicial Independence: Some Recent Problems (2014), p. 9. See also Derek O’Brien, The Constitutional Systems of 

the Commonwealth Carribean (Hart 2014). Pp. 200-202.
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V.  Provision of Security for Premises: With regard to security of 

premises, court premises must be guarded with the strictest 

measures possible to prevent the escape of an accused person(s) 

attending his/her trial. In addition, the provision of security within 

the court premises secures the person of the judge adjudicating over 

trial. 

Notwithstanding the provision of policemen securing court premises, 

personal security guards must also be attached to the premises of Judges’ 

residence, in order to prevent reprisal attacks on their person or members of 

their immediate family/extended relatives. It is therefore recommended 

that provision of adequate security for Judges must extend into post service 

years in order to guard against reprisal attacks even after retiring from the 

Bench. 

VI. Victimization: The state epitomized by the Executive arm of 

government as well as the Legislature must refrain from victimizing 

Judges for decisions made whilst on the Bench. Such victimization 

may sometime be refusal to pay pension or to delay payment of 

gratuity upon retirement. It is trite to note that such actions are 

undemocratic.  

2.0  CONCLUSION 

At a more practical level, the question is who should set the value of judicial 

salaries and other benefits and review these in the light of inflation and 

general wage rises in times of increasing prosperity? In an attempt to 

answer this question the International Bar Association (IBA) Minimum 

Standards state that: 

‘Judicial salaries and pensions shall be adequate and should be regularly 
49adjusted to account for price increases independent of executive control.’’ 

49. Article 14. 
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This supports the recommendation in the Latimer House Guidelines that 

judicial salaries and benefits should be determined by an independent body. 

The Constitution of Malawi provides that the salary of Judges shall be 
50

increased at intervals so as to retain its original value.  In others, the 
51process of independent review is established by statute. 

 

In the absence of such a legal framework, and indeed any explicit 

constitutional guarantee concerning judicial remuneration, the Supreme 

Court of Canada gave a decision which led to the establishment of what 

became the Judicial Compensation and Benefits Commission, an 

independent body responsible for keeping the level of the Judges’ 
52

remuneration under review.  The precise powers of this body and the 

extent to which its financial recommendations are binding on the Executive 

have been subject of considerable further litigation. This does not represent 

an ideal picture of the interaction between the Judiciary and other branches 

of government, and may convey damaging messages to the public about the 

financial motivation of Judges, on the one hand, and the value politicians 

place on Judicial work, on the other. 

The experience of Canada is put into perspective by that of other 

jurisdictions where disputes about the operation of an independent salary 

review process have been used to question the impartiality of the courts, 
53albeit without success. 

This reinforces the conclusion that legal frameworks alone are not 

necessarily sufficient to prevent damaging controversies about the level of 

judicial remuneration.  

In summary, the establishment of independent bodies to review judicial 

salaries and benefits (including pensions) represents best practice. Ideally 

such bodies should be established within a constitutional and statutory 

50. Section114. 
51. These include the Bahamas, Jamaica, New Zealand, South Africa and Vanuatu. 
52. Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island [1997] 3 SCR 3, 150 DLR (4 th) 577.
53. See the litigation in the Bahamas discussed in O’Brien; op.cit. p.206. 
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framework and all three branches of government should approach matters 

of judicial remuneration in a co-operative rather than a confrontational 

manner. 
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