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a  

	 I	 want	 to	 seize	 this	 unique	 opportunity	 to	 thank	 the	 National	 Judicial	

Institute’s	 authorities	 for	 the	 honour	 given	 me	 to	 participate	 in	 this	 rewarding	

workshop.	 I	 understand	 the	 theme	 is:	 Enhancing	 Administration	 of	 Justice	 in	 the	

Area/Sharia/Customary	 Courts.	 I	 also	 understand	 that	 the	 target	 audience	 is	 the	

Area	/	Sharia	/	Customary	Courts’	Judges	/	Directors	and	Inspectors	of	Area	/	Sharia	

/	Customary	Courts.	The	importance	of	the	efforts	to	enhance	justice	in	this	sector	

cannot	be	over	emphasized.	They	are	right	steps	in	the	right	direction.		

Records	show	that	substantial	number	of	cases	is	handled	by	these	courts	and	

if	 justice	 suffers	 at	 their	 level	 substantial	 justice	 suffers	 in	 the	 country.	 This	 is	

because:	

…	They	are	located	at	the	“grass	root”	level,	they	are	by	far	more	
easily	 accessible;	 they	 are	 comparatively	 simpler,	 speedier	 and	
inexpensive,	 their	 language	 is	 the	 local	 language	 and	 their	
personnel	 are	 also	 local,	 what	 is	 more?	 These	 courts	 have	 been	
dispensing	 justice	 reasonably	 satisfactorily	 especially	 if	 the	
inadequate	training	of	their	personnel	and	circumstances	in	which	
they	have	so	far	operated	are	taken	into	account.1	

	 	

This	 kind	 of	 workshop	 is	 part	 of	 the	 efforts	 to	 address	 and	 remove	 the	

observed	 lapses	 and	 abuses	 and	 geared	 towards	 offering	 improved	 training	 and	

retraining	 of	 the	 officials	 of	 the	 courts,	 who	 constitute	 the	 target	 audience	 of	

today’s	 programme.	 However,	 this	 paper	 will	 focus,	 for	 obvious	 reasons,	 on	

recording	of	evidence	and	the	use	of	 interpreters	 in	Sharia	Courts.	Addressing	the	

first	 part	 and	 asking,	 should	 the	Sharia	 Court	 Judges	 (Kadis)	 be	 able	 to	 read	 and	

write	 to	 practise	 the	 law	 at	 that	 level?	 Two	 opposing	 answers	 backed	 with	

authoritative	 arguments	 will	 be	 given.	 The	 first	 group	 will	 readily	 point	 to	 the	

Prophet,	blessings	and	peace	of	Allah	be	on	him,	who	was	not	lettered	and	also	who	

																																																													
1	Federal	Government	Views	on	the	Report	of	the	Area	Courts’	Reform	Committee,	Page	3	
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was	the	role	model	for	all	Muslims	judges.	The	supporters	of	this	view	will	refer	to	

Qur’an	7:157	-	158	and	62:2	respectively	saying:	

(a)	 Those	who	 follow	 the	Messenger,	 the	
Prophet	 who	 can	 neither	 read	 nor	
write	

يَّ مِ اْألُ  ولَ سُ الرَّ  ونَ عُ بِ تَّ یَ  ینَ ذِ لَّ اَ   

(b)	 So	believe	in	Allah	and	His	Messenger,	
the	Prophet	who	can	neither	 read	nor	
write	

يِّ مِ اْألُ  ھِ ولِ سُ رَ وَ  ا"ِ وا بِ نُ مِ آفَ   

(c)	 He	 it	 is	 Who	 sent	 among	 the	
unlettered	a	Messenger	

 ینَ یِّ مِّ ى اْألُ فِ  ثَ عَ ي بَ ذِ الَّ  وَ ھُ 
وًال سُ رَ   

	

	 These	 verses	 from	 the	 grundnorm	 of	 Islamic	 Law	 form	 the	 basis	 that	 the	

Prophet	could	neither	read	nor	write,	though	he	was	designed	to	be	the	Role	Model	

for	all	dispensers	of	 justice.	However,	the	champions	of	the	opposing	view	faulted	

this	opinion	saying	that	the	fact	that	the	Prophet	could	neither	read	nor	write	is	not	

a	good	basis	to	say	that	the	ability	to	read	and	write	should	not	be	a	pre-condition	

to	judicial	appointment.	This	opinion	is	not	recent.	Most	of	the	authorities	quoted	in	

this	 paper	 lived	 six/seven	 centuries	 ago.	 For	 instance,	Al-Baghawiy	 (615H)	 quoted	

some	of	his	predecessors:	

This	 (second	 opinion)	 is	 the	 view	 the	
author	of	Al-Murshid	chose.	By	it,	stood	
Al-Adhra’iy	 and	 Az-Zakashi.	 They	 said:	
…he	 should	be	 literate	because	he	 (the	
judge)	needs	to	write	to	his	counterpart	
judges	and	he	shall	be	communicated	in	
writing.	 It	 is	 possible	 that	 when	
someone	 reads	 a	message	 to	 him	 that	
he	 alters	 what	 he	 reads	 to	 the	 judge.	
This	could	never	happen	with	those	who	
were	 with	 the	 Apostle,	 blessings	 and	
peace	 of	 Allah	 be	 on	 him.	 This	 is	
because	they	were	pious.	In	addition,	 if	
they	altered	the	meaning	of	the	content	
of	 the	written	message	 or	 is	 tampered	
with,	 he	 would	 know	 through	
revelation2	

وبھ قال  ھذا ما اختاره فى المرشد
األذرعى والزركشي قالوا: ألنھ یحتاج 

ذا یكتب إلیھ، وإوأن یكتب إلى غیره 
، قرئ علیھ شیئ فربما حرف القارئ

بخالف الذین كانوا عند رسول هللا 
قاة، لى هللا علیھ وسلم، فإنھم كانوا تص

ولو حرفوا لعلمھ من جھة الوحي... 
ب القاضى من التھذیب ا(راجع كتاب أد
بن مسعود بن محمد  ألبي الحسین

)122الفراء البغوى (ص)   

	

																																																													
2	Muhammad	Al-Fura’	Al-Bagawiy,	Kitab	Aadabul	Qadi	Minat	Tadhib,	Page	122	
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	 The	scholars	who	supported	 the	second	opinion	argued	 that	 the	 inability	of	

the	 Prophet	 to	 read	 and	 write	 was	 a	 virtue	 in	 his	 case.	 This	 is	 because	 it	 lends	

credence	to	his	claim	to	prophethood	and	receiving	revelation,	since	he	could	not	

have	access	to	the	revealed	scriptures	before	him.	Quran	29:48	supports	this	view,	

saying:	

Neither	 did	 you	 (Muhammad)	 read	
any	 book	 before	 it	 (Qur’an)	 nor	 did	
you	 write	 any	 book	 (whatsoever)	
with	 your	 right	 hand.	 In	 that	 case,	
indeed,	 the	 followers	 of	 falsehood	
might	have	doubted.	(Quran	29:48).	

َوَما ُكْنَت تَْتلُو ِمْن قَْبلِِھ ِمْن ِكتَاٍب َوَال 
 تَُخطُّھُ بِیَِمینَِك إًِذا َالْرتَاَب اْلُمْبِطلُونَ 

)48(العنكبوت:  

	

	 A	non-prophet	 judge	requires	ability	 to	read	and	write	as	essential	 tools	 for	

judicial	 functions.	 The	 Prophet	 received	 revelations	which	 served	 as	 source	 of	 his	

knowledge	but	other	people	depend	on	the	knowledge	of	the	Qur’an,	Sunnah	and	

the	 works	 of	 other	 jurists.	 If	 they	 are	 illiterate,	 these	 sources	 are	 blocked.	 The	

contrast	 between	 the	 status	 of	 the	 Prophet,	 peace	 be	 on	 him	 and	 that	 of	 other	

people,	makes	 the	analogy	of	 the	supporters	of	 the	 first	view	baseless	and	 faulty.	

The	 Prophet	 received	 his	 knowledge	 through	 the	 medium	 of	 revelation	 while	

literate	 judges	 read	 Islamic	 Law	 authorities	 and	 the	 works	 of	 the	 scholars	 of	 the	

Law.	The	illiterate	judges	do	not	have	direct	access	to	any	of	these	essential	sources.	

	 In	 Nigeria	 today,	 proficiency	 in	 Arabic	 is	 not	 negotiable	 because	 it	 is	 the	

number	one	tool	to	have	access	to	the	original	sources	of	Islamic	Law.	In	the	same	

manner,	 proficiency	 in	 English	 is	 equally	 essential	 for	 the	 judges	 in	 Islamic	 Law	

courts	at	any	level.	In	the	case	of	grass	root	level	courts,	the	judges	require	Kitabah	

–	 that	 is	 ability	 to	 read	 and	 write	 to	 take	 their	 proceedings	 and	 write	 their	

judgments.	They	also	need	it	to	read	the	relevant	judgments	of	the	superior	courts	

to	improve	their	performances.	

Recording	of	Proceedings	

	 Every	important	and	relevant	issue	has	to	be	recorded	because	it	forms	part	

of	أركان القضاء	Arkanul	Qadai,	pillars	of	adjudication	in	Islamic	Law.	Ibn	Farhun	(730-

799H/1327-1397CE)	reported	Ibn	Rushd	as	follows:	
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Ibn	 Rushd	 said	 that	 part	 of	 the	
pillars	of	adjudication	is	that	a	scribe	
is	 assigned	 to	 him	 (judge).	 He,	 the	
scribe	will	be	writing	everything	that	
goes	 on	 in	 the	 court	 between	 the	
litigants.	 Al-Mititiy	 said	 it	 is	 only	 a	
satisfactory	and	upright	person	who	
would	 be	 so	 appointed	 …	 Some	
scholars	 list	 four	 attributes	which	 a	
judge	 should	 possess:	 sense	 of	
justice,	 intelligence,	 sound	 opinion	
and	 self	 control.	 If	 he	 is	 not	 an	
expert	in	Law,	he	should	be	a	master	
of	 the	 language(s)	 Al-Mawazi	 said	
that	 the	 judges’	 scribe	 should	 be	
upright	 and	 learned	 in	 the	 Law.	 He	
should	write	 the	 proceedings	 in	 the	
presence	 of	 the	 judge,	 then	 he	
(judge)	himself	will	 take	a	 look	at	 it	
…	3	

قالھ ابن رشد ومنھا (من أركان 
القضاء) أن یختار لھ كاتبا یكتب لھ 
ویكتب ما یقع فى مجلسھ بین 

طى ال یستكب إال یم قال المتوالخص
أھل العدل والرضا ... وقد ذكر 
بعضھم فى أوصافھ أربعة وھي 

وإن  ةوالعفالعدالة والعقل والراي 
لم یكن عالما بأحكام الشرع فال بد 

عالما بأحكام الكتابة وقال أن یكون 
ینبغى أن یكون كاتبھ عدال  المواز

فقیھا یكتب بین یدیھ ثم ینظر ھو 
تبصرة الحكام فى  فیھ ... (راجع

صول األقضیة ومناھج األحكام أ
للقاي لبرھان الدین إبراھیم بن على 

بن فرحون بن أبى القاسم ابن محمد 
المالكي بھامش فتح العلى المالك 
فى الفتوى على مذھب اإلمام مالك 

(ص)  1(ج)  لمحمد أحمد علیش
32(  

	

Recording	the	Evidence	

Whenever	 a	witness	 testifies	 before	 him,	
it	 is	proper	that	the	judge	writes	witness’	
evidence,	his	name,	description,	where	he	
lives	 (address)	and	 the	mosque	where	he	
prays,	the	year	and	the	month	in	which	he	
gave	the	evidence…4	

وینبغى للقاضي إذا شھد الشاھد عنده، 
أن یكتب شھادتھ واسمھ ونعتھ ومسكنھ 

والشھر  ومسجده الذى یصلى فیھ والسنة
(راجع تبصرة الحكام  ... الذى شھد فیھا

فى أصول األقضیة ومناھج األحكام البن 
)45فرحون (ص)   

	 One	 of	 the	 most	 popular	 works	 on	 Islamic	 Law	 Procedure	 is	 Tuhfatul	

Hukkam.	It	states	as	follows:	

ن طلبإللرسوم  بطاــثم الخ ختم على القاضي وإال لم یجب **   

) 22األحكام على تحفة الحكام لمحمد بن یوسف الكافى (ص)  مإحكا(راجع   
	
	

Meaning:	

																																																													
3	Ibn	Farhun,	Tabsiratul	Hukam,		Page	32	
4	Op	cit,	Page	45	
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Then	 it	 is	 a	 must	 that	 the	 judge	 should	 make	 the	 record	 of	
proceedings	available	to	the	litigants	who	demands	it.	Otherwise	it	
is	not.5	

	

	 The	 Law	 clearly	 stipulates	 here	 that	Sharia	 Courts	must	 produce	 and	make	

the	 record	 of	 proceedings	 available	 to	 any	 party	 that	 demands	 for	 it.	 The	 words					

	,otherwise	meaning,	وإال فال یجب it	 is	not	a	must	should	not	be	 interpreted	to	mean	

that	it	is	not	a	must	to	produce	it	when	it	is	not	demanded	for	by	any	party.	No.	It	

means	 that	when	 it	 is	 not	 demanded	 for	 by	 any	 party,	 the	 court	 is	 not	 bound	 to	

make	copies	of	its	record	of	proceedings	available	to	them.	In	further	comment	on	

the	aspect	of	this	provision,	the	author	quoted	Imam	Al-Maziriy,	saying:	

Whenever	a	judge	makes	a	pronouncement	
in	any	matter	(issue)	he	must	put	his	verdict	
down	 in	 writing	 stating	 his	 basis	 such	 as	
assessment	 of	 the	 witnesses,	 the	 basis	 of	
disqualifying	or	otherwise	of	a	witness	and	
what	 leads	 to	 his	 decision.	 This	 will	 state	
why	 the	 judgment	 was	 against	 the	 party	
which	 lost	 in	 case	he	 intends	 to	 re-contest	
the	matter	against	the	successful	party.6	

ویكتب الحاكم ان حكم فى قضیة ما 
حكم بھ بكل حجة لھ من تعدیل 
وتجریح وموجب حكمھ لیكون 

ن نازع إحجة على المحكوم علیھ 
حكام إالمدعى مرة أخرى (راجع 

الحكام للشیخ  فةاألحكام على تح
)23محمد یوسف الكافى (ص)   

	

Record	of	Proceedings’	Language	

	 Can	 the	 record	of	proceedings	be	 taken	 in	 the	 local	 languages?	Considering	

the	 fact	 that	 Islamic	 Law’s	 Lingua	 Franca	 is	 Arabic,	 it	 can	 be	 assumed	 that	 	كتابة –	

ability	to	read	and	write	stipulated	by	Islamic	Law	for	taking	record	of	proceedings,	

is	 proficiency	 in	 Arabic.	 It	 can	 equally	 be	 argued	 that	 	كتابة is	 not	 at	 anytime,	

restricted	 to	 Arabic.	 What	 the	 spirit	 and	 the	 letter	 of	 the	 Law	 aims	 at	 is	 the	

preservation	in	writing,	what	transacted	in	the	court.	Nothing	therefore	is	missing	if	

the	 records	 of	 proceedings	 are	 not	 in	 Arabic	 but	 Hausa,	 Yoruba,	 Fulfudi,	 Nupe,	

Kanuri,	 Igbo,	 Efik	 or	 other	 languages	 other	 than	 Arabic,	 except	 if	 the	 Law	

establishing	the	court	states	otherwise,	specifying	the	language	in	which	the	record	

of	proceedings	should	be	taken.	We	need,	however,	to	caution	ourselves	and	give	

																																																													
5		Muhammad	Yusuf,	Al-Kafiy,	Ihkamul	Ahkam	‘Al	Tuhfatul	Hukam,	Page	22	
6	Ibid,	Page	23	
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due	consideration	to	what	obtains	in	a	country	like	Nigeria.	Perfectly,	many	Nigerian	

languages	 have	 developed	 to	 the	 status	 of	 being	 used	 to	 take	 records	 of	

proceedings.	 The	 peculiar	 situations	 do	 not	 favour	 that	 idea.	 Nigeria	 has	 several	

languages	and	Islam	is	practised	in	many	of	them.	So	there	is	call	for	one	common	

language.	Arabic	cannot	serve	this	purpose	as	English	would	do	because	the	latter	is	

the	country’s	Lingua	Franca.	English	suits	the	purpose	also	because	all	the	Courts	of	

Record	where	the	appeals	from	the	Sharia	Court	lie	use	English.	

	 Translation	 from	 local	 languages	 to	 English	 does	 not	 perfectly	 represent	 or	

convey	well	thoughts	of	the	original	author	of	the	record	of	proceedings.	For	a	good	

example,	Qur'an	 and	 some	books	 of	Hadith,	 specifically	Sahihain	 Al-Bukhariy	 and	

Muslim	have	been	translated	into	English.	The	translators	did	very	good	job	but	an	

Arabist	will	find	the	translators	struggling	to	do	justice	to	their	works	by	picking	this	

or	that	English	word	to	convey	the	meaning.	

Uses	of	Interpreters	

	 The	use	of	interpreters	in	Sharia	Courts	is	the	second	leg	of	our	discussion.	It	

suffices	 our	 purpose	 to	 rely	 on	 the	 following	 two	 out	 of	 many	 similarly	 relevant	

authorities:	

(i) That	 is	 to	 say,	 if	 the	 judge	 does	 not	
(know)	speak	the	 language	of	one	of	
the	 parties	 or	 both	 of	 them,	 two	
upright	 persons	 will	 interpret	 it	 for	
him.	It	 is	the	interpreter	who	informs	
the	 judge	what	 the	 party	 states	 and	
informs	the	party	whatever	the	judge	
says.	That	 is	as	a	 result	of	difference	
in	 the	 language	of	 both	 –	 judge	and	
party.	However,	one	person	is	enough	
in	the	situation	that	the	interpreter	is	
in	 the	employment	of	 the	 court.	 In	a	
different	 situation	where	 it	 is	 one	 of	
the	parties	that	brings	the	interpreter	
or	the	judge	requests	him	to	carry	out	
the	translation,	it	must	be	more	than	
one	 person.	 This	 is	 because	 the	
interpreter	stands	in	the	position	of	a	
witness.	Minority	opinion	 insists	 that	
the	 interpreters	should	be	more	than	

إن لم یعرف القاضي یعني و
أو كلیھما لغة أحد الخصمین 

فإنھ یترجم لھ عدالن 
والترجمان...ھو الذى یخبر 
الحاكم بمعنى لغة الخصم 
ویخبر الخصم  بمعنى كالم 
القاضى عند اختالف اللغة، 

إن رتبھ  الواحد ویكفى
القاضي، وأما غیر المرتب 
بأن أتى بھ أحد الخصمین أو 

بد طلبھ القاضي للتبلیغ فال 
فیھ من التعدد، ألنھ صار 
كالشاھد. وقیل: ال بد من 

(راجع ...،تعدده ولو رتب
أسھل المدارك شرح إرشاد 
السالك فى فقھ إمام األئمة 
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one	 person,	 even	 if	 they	 are	
employees	of	the	court…7	

ألبي بكر حسن مالك 
(ص)  3(ج) الكتشناوي 

203(  

	

(ii) If	the	disputants	or	witnesses	are	
non	Arab	that	the	judge	does	not	
understand	 their	 language,	 there	
must	be	two	interpreters	who	will	
translate	 whatever	 they	 say	 to	
the	 judge.	 They	 must	 be	
‘Aadilain,	 persons	 of	 honour	 and	
integrity	 because	 they	 are	
conveying	what	the	party/witness	
states	 to	 the	 judge.	 They	 are	
regarded	 as	 witnesses	 and	 they	
have	 to	 satisfy	 the	 conditions	 of	
witness	in	a	Sharia	Court.8	

فإن كان الخصام أعجمیا ال 
یعرف القاضي لسانھ أو كان 
الشاھد أعجمیا فال بد من 
مترجمین یترجمان كالمھ 
للقاضي، ویجب أن یكونا 

قالن قوال إلى نعادلین ألنھما ی
القاضي، ال یعرفھ القاضي 

كتاب أداب كالشاھدین (راجع 
القاضي من التھذیب الفراء 

)183البغوي (ص)   
	 	

The	summary	of	the	quoted	authorities	are	as	follows:	

(i) Both	 sources	 show	 that	 the	 Law	 assumes	 that	 the	 judge	 communicates	

with	 the	 parties	 and	 the	witnesses	 in	 their	 own	 language	 or	 a	 language	

that	is	common	to	the	parties	and	witnesses	on	one	end	and	the	court	on	

the	other	end.	Interpretation	is	resorted	to	only	when	the	judge	does	not	

speak	the	parties’	or	witnesses’	language.	

(ii) The	two	opinions	in	the	case	of	the	interpreter	being	an	employee	of	the	

court	are:	(a)	Assuming	his	neutrality	because	he	is	part	of	the	system	and	

so	 the	court	 can	accept	him	as	 the	only	 interpreter	 (b)	 strict	 compliance	

with	 the	 Law,	 that	 the	 interpreter	 being	 the	 staff	 of	 the	 court	

notwithstanding,	sole	interpreter	is	not	accepted	because	he	is	neither	the	

judge	nor	the	party	but	a	witness.	The	essence	 is	 for	the	court	to	have	a	

way	to	crosscheck	the	accuracy	or	otherwise	of	what	goes	on	in	the	court	

in	view	of	the	language	difference	between	the	judge	and	the	parties.	

																																																													
7	Abubakar	Hasan	Al-Katsnawiy,	As-alul	Madarik	Sharhu	Irshad	Salik,	Volume	III,	Page	303	
8	Al-Bagawiy,	Aadabul	Qadi,	Page	183	
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(iii) They	 must	 be	 more	 than	 one	 person	 in	 the	 circumstance	 that	 the	

interpreter	 is	 a	 nominee	 of	 any	 disputant.	 The	 significance	 of	 this	 is	 to	

crosscheck	the	accuracy	of	the	party’s	nominee.	

(iv) There	 must	 be	 more	 than	 one	 interpreter	 in	 the	 circumstance	 that	 the	

court	 seeks	 the	 assistance	 of	 the	 interpreter.	 This	 is	 to	make	 assurance	

doubly	sure.	

(v) An	interpreter	being	regarded	by	Islamic	Law	as	witness,	whether	he	 is	a	

court	staff	or	not,	nominee	of	the	court	or	nominee	of	any	party	to	convey	

what	 the	 court	 said	 to	 the	 party	 and	 vice	 versa,	 should	 satisfy	 all	 the	

conditions	of	a	witness	as	stipulated	by	the	Law.	

Mastery	of	both	languages	and	the	skill	of	translation,	count	in	the	choice	of	

translator,	to	avoid	miscarriage.	

Attributes	of	a	Translator	

Al-Ardabil	 said:	 It	 is	 made	 a	
condition	 that	 the	 translator	 must	
possess	 the	 attributes	 of	 ‘Adalah,	
uprightness,	 be	 a	 fully	 free	 citizen,	
possess	 Taklif,	 status	 of	
responsibility	 and	 the	 interpreter	
should	be	more	than	one	person.9	

قال األردبیل: ویشترط فى المترجم 
العدالة والحریة والتكلیف والعدد ... 
(راجع كتاب أداب القاضي من 

)183لبغوي (ص) االتھذیب   

	

‘Adil	

	 He	 is	 a	 man	 of	 honour	 and	 integrity.	 The	 word	 so	 defies	 translation	 into	

English	that	Perron,	the	author	of	Maliki	Law,	had	to	introduce	it	to	English	audience	

in	so	many	words.	He	said:	

The	 words	 eligible	 to	 give	 evidence	 do	 not	 quite	 render	 Arabic	
expression	 ‘Adil.	 This	word	 in	 its	primitive	 sense,	 signifies	 justice,	
equity,	he	who	has	the	sentiment	and	love	of	justice,	hence	in	the	
language	of	their	Law,	it	means:	Wishing	to	do	right	in	justice	and	
equity,	 only	wishing	 to	 testify	 in	 favour	 of	 truth	 he	who	 is	 a	 just	
man	because	his	sincerity	cannot	be	doubted.10	

	

																																																													
9	Ibid	
10	Ruxton,	F.H,	Maliki	Law,	London	Luzac	&	Company	Page	293	
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Huriyyah	

	 He	is	a	free	born	citizen	who	is	not	in	any	partial	or	total	bondage.	

Taklif	

	 Mukallaf	 is	 the	 Islamic	 Law	 term	 for	 an	 adult	 Muslim	 with	 good	 frame	 of	

mind.	Such	persons	are	held	responsible	for	all	their	misdeeds	and	qualified	for	the	

reward	 of	 their	 good	 deeds.	 This	 does	 not	 by	 any	 means	 close	 the	 gate	 of	

qualification	 to	 testify	 or	 serving	 as	 a	 translator	 against	 the	 men	 and	 women	 of	

honour	and	integrity,	who	do	not	profess	Islamic	faith.	The	bases	are	Qur'an	5:106	

and	Qur'an	3:75	

O	 you	 who	 believe!	 When	 death	
approaches	 any	 of	 you,	 and	 you	
make	 a	 bequest	 (then	 take)	 the	
testimony	 of	 two	 just	 men	 of	 your	
folk	 or	 two	 others	 from	 outside,	
while	you	are	travelling	through	the	
land	and	death	befalls	on	you.	

یَا أَیَُّھا الَِّذیَن آََمنُوا َشَھاَدةُ بَْینُِكْم إَِذا 
َحَضَر أََحَدُكُم اْلَمْوُت ِحیَن اْلَوِصیَِّة 

اِن َذَوا َعْدٍل ِمْنُكْم أَْو آََخَراِن ِمْن اْثنَ 
َغْیِرُكْم إِْن أَْنتُْم َضَرْبتُْم فِي اْألَْرِض 

فَأََصابَْتُكْم ُمِصیبَةُ اْلَمْوتِ   
 

	 The	verse	opens	ordering	men	and	women	of	Islamic	faith,	as	such	its	words	

	who	people	to	unambiguously	refer	oustide,	from	others	two	or	أَْو آََخَراِن ِمْن َغْیِرُكمْ 

profess	faith	other	than	Islam.	It	must	be	noted	that	justice	is	so	paramount	in	the	

Islamic	justice	delivery	system	that	it	spreads	the	net	of	research	for	the	truth	and	

justice	beyond	the	fold	or	confines	of	Muslims.	Qur'an	3:75:	

Among	the	people	of	the	book,	there	
is	 he	 who,	 if	 you	 trust	 him	 with	
treasure,	he	will	return	it	to	you	

َوِمْن أَْھِل اْلِكتَاِب َمْن إِْن تَأَْمْنھُ 
ِه إِلَْیَك  بِقِْنطَاٍر یَُؤدِّ  

	 The	multi	religious	nature	of	Nigeria	where	Muslims	and	the	people	of	other	

faiths	freely	intermingle	in	all	spheres	of	life:	social,	political,	commercial	and	what	

have	you,	 it	 can	be	 logically	 reasoned	as	 factors	making	evidence	of	non	Muslims	

valid	and	acceptable	in	Sharia	Courts	as	laid	down	by	Qur'an	5:106,	especially	in	the	

circumstances	 of	 necessity.	 In	 Islamic	 Law	whoever	 is	 qualified	 to	 be	 a	witness	 is	

qualified	to	be	an	interpreter.	

‘Adad	
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	 The	fact	that	the	minimum	number	of	witnesses	generally,	in	proving	a	claim	

is	 two,	 tilts	 the	argument	 in	 favour	of	 the	opinion	 that	not	 less	 than	 two	persons	

should	carry	out	interpretation	in	Sharia	Court	whenever	the	occasion	calls	for	it.	It	

is	well	 appreciated	 that	a	giant	 jurist	 like	Khalil	was	on	 the	 side	of	being	 satisfied	

with	one	witness	 like	Al-Muhlif11.	 The	question	 is,	 if	 a	 dispute	 arises	whether	 the	

oath	was	taken	or	not,	the	مدع	the	claimant	that	he	has	taken	the	oath	will	not	need	

less	than	two	witnesses	to	prove	his	claim.	God	knows	best.	

Conclusion	

The	 emphasis	 Islamic	 Law	 places	 on	 transparency	 of	 justice	 and	 right	 of	

appeal	compel	Sharia	courts	to	take	it	as	duty	to	keep	a	good	record	of	their	courts’	

proceedings.	Good	record	cannot	be	well	kept	unless	the	judge	is	a	Katib	 -	person	

who	can	read	and	write.	The	law	prescribes	that	where	the	scribe	takes	the	record	

that	the	Qadi	must	satisfy	himself	that	what	is	put	down	is	accurate	and	tallies	with	

what	transpired	in	the	court	between	the	judge	on	one	hand	and	on	the	other	hand	

between	 the	 parties	 and	 their	 witnesses.	 He	 cannot	 discharge	 this	 important	

responsibility	if	he	is	not	a	Katib.	Records	help	and	guide	the	on	coming	generations	

and	they	are	rich	sources	of	research.	

	 English	 being	 the	 Lingua	 Franca	 of	 Nigeria,	 the	 record	 taking	 must	 be	 in	

English	 for	 many	 good	 and	 obvious	 reasons:	 The	 Superior	 Courts	 that	 hear	 the	

appeals	 against	 grass	 root	 courts’	 decision	 use	 English.	 Their	 judgments	 are	 in	

English	and	the	grass	root	judges	stand	to	gain	from	their	decisions.	

	 The	role	of	the	interpreters	cannot	be	over	emphasized	in	a	situation	where	

the	judge	does	not	understand	the	language	of	the	party	or	that	of	the	witness.	To	

make	 assurance	 doubly	 sure	 and	 in	 the	 interest	 of	 transparency,	 the	 interpreters	

should	 not	 be	 less	 than	 two	 persons.	 Admittedly,	 a	 good	 number	 of	 jurists	 are	

satisfied	 with	 just	 one	 interpreter,	 whom	 they	 equate	 to	 Al-Muhlif,	 an	 official	

before	whom	oath	 is	 taken,	 two	persons	are	preferable.	Translators	must	possess	

the	 four	 attributes:	 Taklif,	 Huriyyah,	 ‘Adalah	 and	 ‘Adad.	 Men	 and	 women	 of	

																																																													
11	Op	cit,	Page	203	
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honour	and	integrity	who	possess	the	four	attributes	of	translators	but	they	are	not	

Muslims	qualify	to	be	translators	in	Sharia	Courts	because	translators	are	regarded	

as	witnesses	and	non-Muslims	can	be	witnesses	in	issues	governable	by	Islamic	Law.	

	 Finally,	it	is	not	open	to	debate	that	the	number	of	cases	handled	by	the	grass	

root	 courts	 outnumbered	 what	 is	 handled	 in	 other	 courts	 put	 together.	 When	

justice	is	enhanced	in	them	it	is	substantially	enhanced	in	the	country.	The	Institute	

therefore	needs	to	do	more	to	ensure	justice	in	the	sector.	They	operate	in	the	rural	

areas	and	it	is	difficult	to	bring	them	to	Abuja	in	good	number	to	spread	the	gospel	

of	 justice	 as	 due.	 That	 is	 for	 the	 effort	 to	 reach	many	 of	 them	 and	 be	 effective.	

Instead	of	bringing	a	relatively	few	number	of	judges	to	Abuja,	the	Institute	should	

organize	their	workshops	for	them	more	frequently	at	the	zonal	level	if	not	at	each	

state	 headquarters.	 I	 believe	 that	 the	 Institute	 has	 the	 funds,	 caliber	 and	 size	 of	

competent	personnel	to	do	it.	Thank	you.	God	bless	us	all.	

	


