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a
I want to seize this unique opportunity to thank the National Judicial
Institute’s authorities for the honour given me to participate in this rewarding
workshop. I understand the theme is: Enhancing Administration of Justice in the
Area/Sharia/Customary Courts. I also understand that the target audience is the
Area / Sharia / Customary Courts’ Judges / Directors and Inspectors of Area / Sharia
/ Customary Courts. The importance of the efforts to enhance justice in this sector
cannot be over emphasized. They are right steps in the right direction.
Records show that substantial number of cases is handled by these courts and
if justice suffers at their level substantial justice suffers in the country. This is
because:
… They are located at the “grass root” level, they are by far more
easily accessible; they are comparatively simpler, speedier and
inexpensive, their language is the local language and their
personnel are also local, what is more? These courts have been
dispensing justice reasonably satisfactorily especially if the
inadequate training of their personnel and circumstances in which
they have so far operated are taken into account.1
This kind of workshop is part of the efforts to address and remove the
observed lapses and abuses and geared towards offering improved training and
retraining of the officials of the courts, who constitute the target audience of
today’s programme. However, this paper will focus, for obvious reasons, on
recording of evidence and the use of interpreters in Sharia Courts. Addressing the
first part and asking, should the Sharia Court Judges (Kadis) be able to read and
write to practise the law at that level? Two opposing answers backed with
authoritative arguments will be given. The first group will readily point to the
Prophet, blessings and peace of Allah be on him, who was not lettered and also who
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was the role model for all Muslims judges. The supporters of this view will refer to
Qur’an 7:157 - 158 and 62:2 respectively saying:
(a) Those who follow the Messenger, the ﻲ
ُ اَﻟﱠ ِﺬﯾﻦَ ﯾَﺘﱠﺒِ ُﻌﻮنَ اﻟ ﱠﺮ
ﺳﻮ َل ْاﻷُ ِﻣ ﱠ
Prophet who can neither read nor
write
(b) So believe in Allah and His Messenger,
ﺳﻮﻟِ ِﮫ ْاﻷُ ِﻣ ﱢﻲ
ُ ﻓَﺂ ِﻣﻨُﻮا ﺑِﺎ"ِ َو َر
the Prophet who can neither read nor
write
(c) He it is Who sent among the َﺚ ﻓِﻰ ْاﻷُ ﱢﻣﯿﱢﯿﻦ
َ ُھ َﻮ اﻟﱠ ِﺬي ﺑَ َﻌ
unlettered a Messenger
ً ﺳ
ﻮﻻ
ُ َر
These verses from the grundnorm of Islamic Law form the basis that the
Prophet could neither read nor write, though he was designed to be the Role Model
for all dispensers of justice. However, the champions of the opposing view faulted
this opinion saying that the fact that the Prophet could neither read nor write is not
a good basis to say that the ability to read and write should not be a pre-condition
to judicial appointment. This opinion is not recent. Most of the authorities quoted in
this paper lived six/seven centuries ago. For instance, Al-Baghawiy (615H) quoted
some of his predecessors:
This (second opinion) is the view the
author of Al-Murshid chose. By it, stood
Al-Adhra’iy and Az-Zakashi. They said:
…he should be literate because he (the
judge) needs to write to his counterpart
judges and he shall be communicated in
writing. It is possible that when
someone reads a message to him that
he alters what he reads to the judge.
This could never happen with those who
were with the Apostle, blessings and
peace of Allah be on him. This is
because they were pious. In addition, if
they altered the meaning of the content
of the written message or is tampered
with, he would know through
revelation2
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ھﺬا ﻣﺎ اﺧﺘﺎره ﻓﻰ اﻟﻤﺮﺷﺪ وﺑﮫ ﻗﺎل
 ﻷﻧﮫ ﯾﺤﺘﺎج:اﻷذرﻋﻰ واﻟﺰرﻛﺸﻲ ﻗﺎﻟﻮا
 وإذا،أن ﯾﻜﺘﺐ إﻟﻰ ﻏﯿﺮه وﯾﻜﺘﺐ إﻟﯿﮫ
،ﻗﺮئ ﻋﻠﯿﮫ ﺷﯿﺊ ﻓﺮﺑﻤﺎ ﺣﺮف اﻟﻘﺎرئ
ﺑﺨﻼف اﻟﺬﯾﻦ ﻛﺎﻧﻮا ﻋﻨﺪ رﺳﻮل ﷲ
، ﻓﺈﻧﮭﻢ ﻛﺎﻧﻮا ﺗﻘﺎة،ﺻﻠﻰ ﷲ ﻋﻠﯿﮫ وﺳﻠﻢ
...وﻟﻮ ﺣﺮﻓﻮا ﻟﻌﻠﻤﮫ ﻣﻦ ﺟﮭﺔ اﻟﻮﺣﻲ
)راﺟﻊ ﻛﺘﺎب أداب اﻟﻘﺎﺿﻰ ﻣﻦ اﻟﺘﮭﺬﯾﺐ
ﻷﺑﻲ اﻟﺤﺴﯿﻦ ﺑﻦ ﻣﺴﻌﻮد ﺑﻦ ﻣﺤﻤﺪ
(122 (اﻟﻔﺮاء اﻟﺒﻐﻮى )ص
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The scholars who supported the second opinion argued that the inability of
the Prophet to read and write was a virtue in his case. This is because it lends
credence to his claim to prophethood and receiving revelation, since he could not
have access to the revealed scriptures before him. Quran 29:48 supports this view,
saying:

ب َو َﻻ
ٍ ﻗَ ْﺒﻠِ ِﮫ ِﻣﻦْ ِﻛﺘَﺎ
ََﺎب ا ْﻟ ُﻤ ْﺒ ِﻄﻠُﻮن
َ َﻻ ْرﺗ

Neither did you (Muhammad) read
any book before it (Qur’an) nor did
you write any book (whatsoever)
with your right hand. In that case,
indeed, the followers of falsehood
might have doubted. (Quran 29:48).

َْو َﻣﺎ ُﻛ ْﻨﺖَ ﺗَ ْﺘﻠُﻮ ِﻣﻦ
ﺗ َُﺨ ﱡ
ﻄﮫُ ﺑِﯿَ ِﻤﯿﻨِ َﻚ إِ ًذا
(48:)اﻟﻌﻨﻜﺒﻮت

A non-prophet judge requires ability to read and write as essential tools for
judicial functions. The Prophet received revelations which served as source of his
knowledge but other people depend on the knowledge of the Qur’an, Sunnah and
the works of other jurists. If they are illiterate, these sources are blocked. The
contrast between the status of the Prophet, peace be on him and that of other
people, makes the analogy of the supporters of the first view baseless and faulty.
The Prophet received his knowledge through the medium of revelation while
literate judges read Islamic Law authorities and the works of the scholars of the
Law. The illiterate judges do not have direct access to any of these essential sources.
In Nigeria today, proficiency in Arabic is not negotiable because it is the
number one tool to have access to the original sources of Islamic Law. In the same
manner, proficiency in English is equally essential for the judges in Islamic Law
courts at any level. In the case of grass root level courts, the judges require Kitabah
– that is ability to read and write to take their proceedings and write their
judgments. They also need it to read the relevant judgments of the superior courts
to improve their performances.
Recording of Proceedings
Every important and relevant issue has to be recorded because it forms part
of  أرﻛﺎن اﻟﻘﻀﺎءArkanul Qadai, pillars of adjudication in Islamic Law. Ibn Farhun (730799H/1327-1397CE) reported Ibn Rushd as follows:
4

Ibn Rushd said that part of the
pillars of adjudication is that a scribe
is assigned to him (judge). He, the
scribe will be writing everything that
goes on in the court between the
litigants. Al-Mititiy said it is only a
satisfactory and upright person who
would be so appointed … Some
scholars list four attributes which a
judge should possess: sense of
justice, intelligence, sound opinion
and self control. If he is not an
expert in Law, he should be a master
of the language(s) Al-Mawazi said
that the judges’ scribe should be
upright and learned in the Law. He
should write the proceedings in the
presence of the judge, then he
(judge) himself will take a look at it
…3

ﻗﺎﻟﮫ اﺑﻦ رﺷﺪ وﻣﻨﮭﺎ )ﻣﻦ أرﻛﺎن
اﻟﻘﻀﺎء( أن ﯾﺨﺘﺎر ﻟﮫ ﻛﺎﺗﺒﺎ ﯾﻜﺘﺐ ﻟﮫ
وﯾﻜﺘﺐ ﻣﺎ ﯾﻘﻊ ﻓﻰ ﻣﺠﻠﺴﮫ ﺑﯿﻦ
اﻟﺨﺼﻮم ﻗﺎل اﻟﻤﺘﯿﻄﻰ ﻻ ﯾﺴﺘﻜﺐ إﻻ
 وﻗﺪ ذﻛﺮ... أھﻞ اﻟﻌﺪل واﻟﺮﺿﺎ
ﺑﻌﻀﮭﻢ ﻓﻰ أوﺻﺎﻓﮫ أرﺑﻌﺔ وھﻲ
اﻟﻌﺪاﻟﺔ واﻟﻌﻘﻞ واﻟﺮاي واﻟﻌﻔﺔ وإن
ﻟﻢ ﯾﻜﻦ ﻋﺎﻟﻤﺎ ﺑﺄﺣﻜﺎم اﻟﺸﺮع ﻓﻼ ﺑﺪ
أن ﯾﻜﻮن ﻋﺎﻟﻤﺎ ﺑﺄﺣﻜﺎم اﻟﻜﺘﺎﺑﺔ وﻗﺎل
اﻟﻤﻮاز ﯾﻨﺒﻐﻰ أن ﯾﻜﻮن ﻛﺎﺗﺒﮫ ﻋﺪﻻ
ﻓﻘﯿﮭﺎ ﯾﻜﺘﺐ ﺑﯿﻦ ﯾﺪﯾﮫ ﺛﻢ ﯾﻨﻈﺮ ھﻮ
 )راﺟﻊ ﺗﺒﺼﺮة اﻟﺤﻜﺎم ﻓﻰ... ﻓﯿﮫ
أﺻﻮل اﻷﻗﻀﯿﺔ وﻣﻨﺎھﺞ اﻷﺣﻜﺎم
ﻟﻠﻘﺎي ﻟﺒﺮھﺎن اﻟﺪﯾﻦ إﺑﺮاھﯿﻢ ﺑﻦ ﻋﻠﻰ
ﺑﻦ أﺑﻰ اﻟﻘﺎﺳﻢ اﺑﻦ ﻣﺤﻤﺪ ﺑﻦ ﻓﺮﺣﻮن
اﻟﻤﺎﻟﻜﻲ ﺑﮭﺎﻣﺶ ﻓﺘﺢ اﻟﻌﻠﻰ اﻟﻤﺎﻟﻚ
ﻓﻰ اﻟﻔﺘﻮى ﻋﻠﻰ ﻣﺬھﺐ اﻹﻣﺎم ﻣﺎﻟﻚ
( )ص1 (ﻟﻤﺤﻤﺪ أﺣﻤﺪ ﻋﻠﯿﺶ )ج
(32

Recording the Evidence
Whenever a witness testifies before him,
it is proper that the judge writes witness’
evidence, his name, description, where he
lives (address) and the mosque where he
prays, the year and the month in which he
gave the evidence…4

،وﯾﻨﺒﻐﻰ ﻟﻠﻘﺎﺿﻲ إذا ﺷﮭﺪ اﻟﺸﺎھﺪ ﻋﻨﺪه
أن ﯾﻜﺘﺐ ﺷﮭﺎدﺗﮫ واﺳﻤﮫ وﻧﻌﺘﮫ وﻣﺴﻜﻨﮫ
وﻣﺴﺠﺪه اﻟﺬى ﯾﺼﻠﻰ ﻓﯿﮫ واﻟﺴﻨﺔ واﻟﺸﮭﺮ
 )راﺟﻊ ﺗﺒﺼﺮة اﻟﺤﻜﺎم... اﻟﺬى ﺷﮭﺪ ﻓﯿﮭﺎ
ﻓﻰ أﺻﻮل اﻷﻗﻀﯿﺔ وﻣﻨﺎھﺞ اﻷﺣﻜﺎم ﻻﺑﻦ
(45 (ﻓﺮﺣﻮن )ص

One of the most popular works on Islamic Law Procedure is Tuhfatul
Hukkam. It states as follows:

ﺛﻢ اﻟﺨــﻄﺎب ﻟﻠﺮﺳﻮم إن طﻠﺐ ** ﺧﺘﻢ ﻋﻠﻰ اﻟﻘﺎﺿﻲ وإﻻ ﻟﻢ ﯾﺠﺐ
( 22 ()راﺟﻊ إﺣﻜﺎم اﻷﺣﻜﺎم ﻋﻠﻰ ﺗﺤﻔﺔ اﻟﺤﻜﺎم ﻟﻤﺤﻤﺪ ﺑﻦ ﯾﻮﺳﻒ اﻟﻜﺎﻓﻰ )ص

Meaning:

3
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Then it is a must that the judge should make the record of
proceedings available to the litigants who demands it. Otherwise it
is not.5
The Law clearly stipulates here that Sharia Courts must produce and make
the record of proceedings available to any party that demands for it. The words
 وإﻻ ﻓﻼ ﯾﺠﺐmeaning, otherwise, it is not a must should not be interpreted to mean
that it is not a must to produce it when it is not demanded for by any party. No. It
means that when it is not demanded for by any party, the court is not bound to
make copies of its record of proceedings available to them. In further comment on
the aspect of this provision, the author quoted Imam Al-Maziriy, saying:
Whenever a judge makes a pronouncement
in any matter (issue) he must put his verdict
down in writing stating his basis such as
assessment of the witnesses, the basis of
disqualifying or otherwise of a witness and
what leads to his decision. This will state
why the judgment was against the party
which lost in case he intends to re-contest
the matter against the successful party.6

وﯾﻜﺘﺐ اﻟﺤﺎﻛﻢ ان ﺣﻜﻢ ﻓﻰ ﻗﻀﯿﺔ ﻣﺎ
ﺣﻜﻢ ﺑﮫ ﺑﻜﻞ ﺣﺠﺔ ﻟﮫ ﻣﻦ ﺗﻌﺪﯾﻞ
وﺗﺠﺮﯾﺢ وﻣﻮﺟﺐ ﺣﻜﻤﮫ ﻟﯿﻜﻮن
ﺣﺠﺔ ﻋﻠﻰ اﻟﻤﺤﻜﻮم ﻋﻠﯿﮫ إن ﻧﺎزع
اﻟﻤﺪﻋﻰ ﻣﺮة أﺧﺮى )راﺟﻊ إﺣﻜﺎم
اﻷﺣﻜﺎم ﻋﻠﻰ ﺗﺤﻔﺔ اﻟﺤﻜﺎم ﻟﻠﺸﯿﺦ
(23 (ﻣﺤﻤﺪ ﯾﻮﺳﻒ اﻟﻜﺎﻓﻰ )ص

Record of Proceedings’ Language
Can the record of proceedings be taken in the local languages? Considering
the fact that Islamic Law’s Lingua Franca is Arabic, it can be assumed that – ﻛﺘﺎﺑﺔ
ability to read and write stipulated by Islamic Law for taking record of proceedings,
is proficiency in Arabic. It can equally be argued that  ﻛﺘﺎﺑﺔis not at anytime,
restricted to Arabic. What the spirit and the letter of the Law aims at is the
preservation in writing, what transacted in the court. Nothing therefore is missing if
the records of proceedings are not in Arabic but Hausa, Yoruba, Fulfudi, Nupe,
Kanuri, Igbo, Efik or other languages other than Arabic, except if the Law
establishing the court states otherwise, specifying the language in which the record
of proceedings should be taken. We need, however, to caution ourselves and give
5
6
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due consideration to what obtains in a country like Nigeria. Perfectly, many Nigerian
languages have developed to the status of being used to take records of
proceedings. The peculiar situations do not favour that idea. Nigeria has several
languages and Islam is practised in many of them. So there is call for one common
language. Arabic cannot serve this purpose as English would do because the latter is
the country’s Lingua Franca. English suits the purpose also because all the Courts of
Record where the appeals from the Sharia Court lie use English.
Translation from local languages to English does not perfectly represent or
convey well thoughts of the original author of the record of proceedings. For a good
example, Qur'an and some books of Hadith, specifically Sahihain Al-Bukhariy and
Muslim have been translated into English. The translators did very good job but an
Arabist will find the translators struggling to do justice to their works by picking this
or that English word to convey the meaning.
Uses of Interpreters
The use of interpreters in Sharia Courts is the second leg of our discussion. It
suffices our purpose to rely on the following two out of many similarly relevant
authorities:
(i)

That is to say, if the judge does not
(know) speak the language of one of
the parties or both of them, two
upright persons will interpret it for
him. It is the interpreter who informs
the judge what the party states and
informs the party whatever the judge
says. That is as a result of difference
in the language of both – judge and
party. However, one person is enough
in the situation that the interpreter is
in the employment of the court. In a
different situation where it is one of
the parties that brings the interpreter
or the judge requests him to carry out
the translation, it must be more than
one person. This is because the
interpreter stands in the position of a
witness. Minority opinion insists that
the interpreters should be more than
7

ﯾﻌﻨﻲ وإن ﻟﻢ ﯾﻌﺮف اﻟﻘﺎﺿﻲ
ﻟﻐﺔ أﺣﺪ اﻟﺨﺼﻤﯿﻦ أو ﻛﻠﯿﮭﻤﺎ
ﻓﺈﻧﮫ ﯾﺘﺮﺟﻢ ﻟﮫ ﻋﺪﻻن
ھﻮ اﻟﺬى ﯾﺨﺒﺮ...واﻟﺘﺮﺟﻤﺎن
اﻟﺤﺎﻛﻢ ﺑﻤﻌﻨﻰ ﻟﻐﺔ اﻟﺨﺼﻢ
وﯾﺨﺒﺮ اﻟﺨﺼﻢ ﺑﻤﻌﻨﻰ ﻛﻼم
،اﻟﻘﺎﺿﻰ ﻋﻨﺪ اﺧﺘﻼف اﻟﻠﻐﺔ
وﯾﻜﻔﻰ اﻟﻮاﺣﺪ إن رﺗﺒﮫ
 وأﻣﺎ ﻏﯿﺮ اﻟﻤﺮﺗﺐ،اﻟﻘﺎﺿﻲ
ﺑﺄن أﺗﻰ ﺑﮫ أﺣﺪ اﻟﺨﺼﻤﯿﻦ أو
طﻠﺒﮫ اﻟﻘﺎﺿﻲ ﻟﻠﺘﺒﻠﯿﻎ ﻓﻼ ﺑﺪ
 ﻷﻧﮫ ﺻﺎر،ﻓﯿﮫ ﻣﻦ اﻟﺘﻌﺪد
 ﻻ ﺑﺪ ﻣﻦ: وﻗﯿﻞ.ﻛﺎﻟﺸﺎھﺪ
)راﺟﻊ...،ﺗﻌﺪده وﻟﻮ رﺗﺐ
أﺳﮭﻞ اﻟﻤﺪارك ﺷﺮح إرﺷﺎد
اﻟﺴﺎﻟﻚ ﻓﻰ ﻓﻘﮫ إﻣﺎم اﻷﺋﻤﺔ

one person, even if they
employees of the court…7

(ii)

are

If the disputants or witnesses are
non Arab that the judge does not
understand their language, there
must be two interpreters who will
translate whatever they say to
the judge. They must be
‘Aadilain, persons of honour and
integrity because they are
conveying what the party/witness
states to the judge. They are
regarded as witnesses and they
have to satisfy the conditions of
witness in a Sharia Court.8

ﻣﺎﻟﻚ ﻷﺑﻲ ﺑﻜﺮ ﺣﺴﻦ
( )ص3 (اﻟﻜﺘﺸﻨﺎوي )ج
(203

ﻓﺈن ﻛﺎن اﻟﺨﺼﺎم أﻋﺠﻤﯿﺎ ﻻ
ﯾﻌﺮف اﻟﻘﺎﺿﻲ ﻟﺴﺎﻧﮫ أو ﻛﺎن
اﻟﺸﺎھﺪ أﻋﺠﻤﯿﺎ ﻓﻼ ﺑﺪ ﻣﻦ
ﻣﺘﺮﺟﻤﯿﻦ ﯾﺘﺮﺟﻤﺎن ﻛﻼﻣﮫ
 وﯾﺠﺐ أن ﯾﻜﻮﻧﺎ،ﻟﻠﻘﺎﺿﻲ
ﻋﺎدﻟﯿﻦ ﻷﻧﮭﻤﺎ ﯾﻨﻘﻼن ﻗﻮﻻ إﻟﻰ
 ﻻ ﯾﻌﺮﻓﮫ اﻟﻘﺎﺿﻲ،اﻟﻘﺎﺿﻲ
ﻛﺎﻟﺸﺎھﺪﯾﻦ )راﺟﻊ ﻛﺘﺎب أداب
اﻟﻘﺎﺿﻲ ﻣﻦ اﻟﺘﮭﺬﯾﺐ اﻟﻔﺮاء
(183 (اﻟﺒﻐﻮي )ص

The summary of the quoted authorities are as follows:
(i)

Both sources show that the Law assumes that the judge communicates
with the parties and the witnesses in their own language or a language
that is common to the parties and witnesses on one end and the court on
the other end. Interpretation is resorted to only when the judge does not
speak the parties’ or witnesses’ language.

(ii)

The two opinions in the case of the interpreter being an employee of the
court are: (a) Assuming his neutrality because he is part of the system and
so the court can accept him as the only interpreter (b) strict compliance
with the Law, that the interpreter being the staff of the court
notwithstanding, sole interpreter is not accepted because he is neither the
judge nor the party but a witness. The essence is for the court to have a
way to crosscheck the accuracy or otherwise of what goes on in the court
in view of the language difference between the judge and the parties.

7
8
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(iii)

They must be more than one person in the circumstance that the
interpreter is a nominee of any disputant. The significance of this is to
crosscheck the accuracy of the party’s nominee.

(iv)

There must be more than one interpreter in the circumstance that the
court seeks the assistance of the interpreter. This is to make assurance
doubly sure.

(v)

An interpreter being regarded by Islamic Law as witness, whether he is a
court staff or not, nominee of the court or nominee of any party to convey
what the court said to the party and vice versa, should satisfy all the
conditions of a witness as stipulated by the Law.
Mastery of both languages and the skill of translation, count in the choice of

translator, to avoid miscarriage.
Attributes of a Translator
Al-Ardabil said: It is made a
condition that the translator must
possess the attributes of ‘Adalah,
uprightness, be a fully free citizen,
possess
Taklif,
status
of
responsibility and the interpreter
should be more than one person.9

 وﯾﺸﺘﺮط ﻓﻰ اﻟﻤﺘﺮﺟﻢ:ﻗﺎل اﻷردﺑﯿﻞ
... اﻟﻌﺪاﻟﺔ واﻟﺤﺮﯾﺔ واﻟﺘﻜﻠﯿﻒ واﻟﻌﺪد
)راﺟﻊ ﻛﺘﺎب أداب اﻟﻘﺎﺿﻲ ﻣﻦ
(183 (اﻟﺘﮭﺬﯾﺐ اﻟﺒﻐﻮي )ص

‘Adil
He is a man of honour and integrity. The word so defies translation into
English that Perron, the author of Maliki Law, had to introduce it to English audience
in so many words. He said:
The words eligible to give evidence do not quite render Arabic
expression ‘Adil. This word in its primitive sense, signifies justice,
equity, he who has the sentiment and love of justice, hence in the
language of their Law, it means: Wishing to do right in justice and
equity, only wishing to testify in favour of truth he who is a just
man because his sincerity cannot be doubted.10

9

Ibid
Ruxton, F.H, Maliki Law, London Luzac & Company Page 293

10

9

Huriyyah
He is a free born citizen who is not in any partial or total bondage.
Taklif
Mukallaf is the Islamic Law term for an adult Muslim with good frame of
mind. Such persons are held responsible for all their misdeeds and qualified for the
reward of their good deeds. This does not by any means close the gate of
qualification to testify or serving as a translator against the men and women of
honour and integrity, who do not profess Islamic faith. The bases are Qur'an 5:106
and Qur'an 3:75

ﺷ َﮭﺎ َدةُ ﺑَ ْﯿﻨِ ُﻜ ْﻢ إِ َذا
َ ﯾَﺎ أَﯾﱡ َﮭﺎ اﻟﱠ ِﺬﯾﻦَ آَ َﻣﻨُﻮا
ﺻﯿﱠ ِﺔ
ِ ﻀ َﺮ أَ َﺣ َﺪ ُﻛ ُﻢ ا ْﻟ َﻤ ْﻮتُ ِﺣﯿﻦَ ا ْﻟ َﻮ
َ َﺣ
َ
َ
َ
ْان ِﻣﻦ
ِ ﺎن ذ َوا َﻋﺪ ٍْل ِﻣ ْﻨ ُﻜ ْﻢ أ ْو آ َﺧ َﺮ
ِ َا ْﺛﻨ
ض
َ َﻏ ْﯿ ِﺮ ُﻛ ْﻢ إِنْ أَ ْﻧﺘُ ْﻢ
ِ ﺿ َﺮ ْﺑﺘُ ْﻢ ﻓِﻲ ْاﻷَ ْر
ت
ِ ﺼﯿﺒَﺔُ ا ْﻟ َﻤ ْﻮ
ِ ﺻﺎﺑَ ْﺘ ُﻜ ْﻢ ُﻣ
َ َ ﻓَﺄ

O you who believe! When death
approaches any of you, and you
make a bequest (then take) the
testimony of two just men of your
folk or two others from outside,
while you are travelling through the
land and death befalls on you.

The verse opens ordering men and women of Islamic faith, as such its words

ان ِﻣﻦْ َﻏ ْﯿ ِﺮ ُﻛ ْﻢ
ِ  أَ ْو آَ َﺧ َﺮor two others from oustide, refer unambiguously to people who
profess faith other than Islam. It must be noted that justice is so paramount in the
Islamic justice delivery system that it spreads the net of research for the truth and
justice beyond the fold or confines of Muslims. Qur'an 3:75:
Among the people of the book, there
is he who, if you trust him with
treasure, he will return it to you

ُب َﻣﻦْ إِنْ ﺗَﺄْ َﻣ ْﻨﮫ
ِ َو ِﻣﻦْ أَھ ِْﻞ ا ْﻟ ِﻜﺘَﺎ
ﺑِﻘِ ْﻨﻄَﺎ ٍر ﯾُ َﺆ ﱢد ِه إِﻟَ ْﯿ َﻚ

The multi religious nature of Nigeria where Muslims and the people of other
faiths freely intermingle in all spheres of life: social, political, commercial and what
have you, it can be logically reasoned as factors making evidence of non Muslims
valid and acceptable in Sharia Courts as laid down by Qur'an 5:106, especially in the
circumstances of necessity. In Islamic Law whoever is qualified to be a witness is
qualified to be an interpreter.
‘Adad
10

The fact that the minimum number of witnesses generally, in proving a claim
is two, tilts the argument in favour of the opinion that not less than two persons
should carry out interpretation in Sharia Court whenever the occasion calls for it. It
is well appreciated that a giant jurist like Khalil was on the side of being satisfied
with one witness like Al-Muhlif11. The question is, if a dispute arises whether the
oath was taken or not, the  ﻣﺪعthe claimant that he has taken the oath will not need
less than two witnesses to prove his claim. God knows best.
Conclusion
The emphasis Islamic Law places on transparency of justice and right of
appeal compel Sharia courts to take it as duty to keep a good record of their courts’
proceedings. Good record cannot be well kept unless the judge is a Katib - person
who can read and write. The law prescribes that where the scribe takes the record
that the Qadi must satisfy himself that what is put down is accurate and tallies with
what transpired in the court between the judge on one hand and on the other hand
between the parties and their witnesses. He cannot discharge this important
responsibility if he is not a Katib. Records help and guide the on coming generations
and they are rich sources of research.
English being the Lingua Franca of Nigeria, the record taking must be in
English for many good and obvious reasons: The Superior Courts that hear the
appeals against grass root courts’ decision use English. Their judgments are in
English and the grass root judges stand to gain from their decisions.
The role of the interpreters cannot be over emphasized in a situation where
the judge does not understand the language of the party or that of the witness. To
make assurance doubly sure and in the interest of transparency, the interpreters
should not be less than two persons. Admittedly, a good number of jurists are
satisfied with just one interpreter, whom they equate to Al-Muhlif, an official
before whom oath is taken, two persons are preferable. Translators must possess
the four attributes: Taklif, Huriyyah, ‘Adalah and ‘Adad. Men and women of
11

Op cit, Page 203
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honour and integrity who possess the four attributes of translators but they are not
Muslims qualify to be translators in Sharia Courts because translators are regarded
as witnesses and non-Muslims can be witnesses in issues governable by Islamic Law.
Finally, it is not open to debate that the number of cases handled by the grass
root courts outnumbered what is handled in other courts put together. When
justice is enhanced in them it is substantially enhanced in the country. The Institute
therefore needs to do more to ensure justice in the sector. They operate in the rural
areas and it is difficult to bring them to Abuja in good number to spread the gospel
of justice as due. That is for the effort to reach many of them and be effective.
Instead of bringing a relatively few number of judges to Abuja, the Institute should
organize their workshops for them more frequently at the zonal level if not at each
state headquarters. I believe that the Institute has the funds, caliber and size of
competent personnel to do it. Thank you. God bless us all.
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