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Introduction
I would like to thank the Administrator, National Judicial Institute (NJI) for
giving me this opportunity to share my thoughts on this topic. I would
also like to thank the NJI for the theme of this Workshop – Promoting
Judicial Performance Through Innovations and Reforms. With colonial
rule came the English-type court system. Prior to colonial, we had our
indigenous methods of resolving conflicts that focus on settlement and
reconciliation or mediation or conciliation rather than adjudication.
These traditional systems are still in use in rural communities today.
However, it has become clear world-wide that not all disputes are
amenable to the judicial process of litigation.
It is not that there is something wrong with litigation per se but the
judicial process tends to transform social, political and economic
disputes to legal disputes. Not only are some problems ill-suited to a
proper or full resolution through the adversarial process, the process
may accentuate and exaggerate the conflict rather than resolve it. Thus
the search for alternatives or appropriate dispute resolution processes
can be seen as a search to properly locate adjudication and in particular
judicial adjudication on the continuum of dispute resolution mechanisms
instead of regarding it as the principal means.
In this presentation, we do not intend to delve into conceptual and
jurisprudential polemics as to what is (or is not) Alternative Dispute
Resolution (ADR) but adopt a working definition. Our position is
strengthened by the fact that in almost all High Court (Civil Procedures)
Rules today, there is provision for either reference to arbitration or
adoption of the ADR processes. More fundamentally, evaluation of
judicial performance now takes it account cases disposed off by using
the ADR processes.
Even for Legal Practitioners, the Application
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Forms for elevation to the status of Senior Advocate of Nigeria (SAN)
also include cases disposed off through the ADR processes.
There is no doubt that ADR processes can eliminate delays in courts
and reduce the heavy burdens of the judges. However, there are
challenges. The judges, the lawyers and parties must make deliberate
effort to make the processes work. All the parties involved in the
processes must appreciate how they work and learn to abide by
outcomes from the processes. Availability of information technology has
also enhanced the processes.
In this presentation, we shall focus on access to justice and explore
ways of determining which dispute resolution mechanism is to be
adopted for a particular dispute. In other words, how to establish a
nexus because a dispute and a process and determine which is most
appropriate.
We
will
also
briefly
examine
the
components/contours/landscape of ADR.
Access to Justice
The literature on ‘Access to Justice’ is legion. For the purpose of this
presentation, I will focus on the reforms in the United Kingdom. The late
1990s saw the civil justice system in the UK go through enormous
revolution on a scale not seen since the great reforms of the 1870s.
This again was in response to the perceived need for fundamental
change, highlighted with unanswerable persuasiveness by Lord Woolf’s
monumental work, Access to Justice [Interim Report 1995 and Final
Report 1996] and then implemented in a remarkable short time by the
Civil Procedure Rues (CPR) 1998 and the Access to Justice Act, 1999.
These changes represented not merely a consolidation and a
rationalisation of a messy system but truly a change in the culture of
litigation itself.1
As the Lord Chancellor in 1998, Lord Irvine of Lairg, said in his foreword
to the CPR: ‘We should see litigation as the last and not the first
resort in the attempt to settle a dispute’ and he confirmed the
intention of the CPR by noting ‘. . . the changes introduced in April
[1999] are as much changes in culture as they are changes to the
Rules themselves’.

1

Karl Mackie & Others The ADR Practice Guide: Commercial Dispute Resolution (3rd Edn, Tottel Publishing,
2009) 3
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We in Nigeria, also expect our judges to change in culture as the rules of
procedure change. For instance, where a party fails to mediate or
arbitrate in circumstances where these processes are the most
appropriate but opt for litigation, the successful party can be denied
costs in situations where costs ought to be awarded.
Lord Woolf took the view that the basic principles that should underpin
an accessible civil justice system are that it should be:
- just in the results delivered;
- fair and seen to be so, by ensuring equal opportunity to assert or
defend rights, giving adequate opportunity for each to state or
answer a case, and treating like cases alike;
- proportionate, in relation to the issues involved, in both procedure
and cost;
- speedy so far as reasonable;
- understandable to users;
- responsive to the needs of users;
- certain in outcome as far as possible;
- effective through adequate resources and organization.2
The aim of the reform in the United Kingdom was to change the whole
approach to civil litigation from a wasteful adversarial mind-set to one
focusing and encouraging settlement rather than trial of disputes. The
overriding objective of the CPR is active case management. This
will enable the court to deal with cases justly. This, in turn, ensures
equal footing for parties, saving expense, dealing with cases
proportionately in terms of the amount involved, dealing with cases
expeditiously and fairly and optimally allotting the court’s resources.
Similarly actively managing cases involve encouraging the parties to
cooperate with each other in the conduct of the proceedings, identifying
issues early and dealing with them promptly, encouraging the use of
alternative dispute resolution and facilitating the use of such
procedure, helping parties to settle the whole or part of a case and
fixing timetables or otherwise controlling the process of the case.
Lastly the CPR introduced three more related concepts which have
revolutionized thinking and practice over strategy, timing and tactics
among litigators, namely,

2.

Karl Mackie & Others ibid at 55
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• Pre-action conduct – this gives the courts powers to make orders
for costs as a more effective incentive for responsible behavior
and a more compelling deterrent against unreasonable behavior.
• Pre-action protocols – gives guidance as to what best practice is
before proceedings are issued – what alternative is better than
litigation and if any, parties to agree on the form to adopt bearing
in mind that litigation should be the last resort.
• Pre-action offer to settle – offers to settle, dealing with both
monetary and non-monetary proposals can be made before issue
of proceedings by any party, and which, if not accepted, can have
adverse costs and interest consequences for the offeree.
With the reform in the UK, there is serious pressure on parties to
consider settlement through ADR or before court proceedings are
issued.
Alternative Dispute Resolution (ADR)
Alternative Dispute Resolution (ADR) has assumed centre stage as a
dispute resolution mechanism. Paradoxically, writers and scholars are
divided on what exactly the acronym means3.
First, there are
jurisprudential and conceptual questions as to whether it is alternative to
litigation or mediation or settlement or conciliation or reconciliation.
Secondly, there is also the issue of whether the acronym includes
‘arbitration’. Thirdly, what is the philosophy behind ADR? Lastly there is
the issue of what the letters in the acronym stand for. Thus what does
letter “A” in the acronym stand for? Does it stand for ‘alternative’, or
‘appropriate’ or ‘amicable’? If it stands for ‘alternative’, the next question
is alternative to what? Is it alternative to litigation or settlement?
Karl Mackie and Others posited that as a field, ADR evolved for differing
motives and with different emphases and that:
……the most common classification is to describe ADR as a
structured dispute resolution process with third-party
intervention which does not impose a legally binding
outcome on the parties. Mediation is the archetypal ADR
process falling within this classification.4
3.
4.

Susane Blake, Julie Browne and Stuart Sime A Practical Approach to Alternative Dispute Resolution (2nd
edn, Oxford University Press 2011) 5.
Karl Mackie and Others (n 1) 8. See also Kehinde Aina, Dispute Resolution (NCMG International and
Aina Blankson LP) 2012; Kehinde Aina, Commercial Mediation: Enhancing Economic Growth and
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This clearly excludes ‘arbitration’ because arbitration imposes a legally
binding outcome on the parties. We submit that from a Eurocentric
perspective, that the letter “A” is alternative to litigation. This was alluded
to by Blake, Browne and Sime5 thus:
The term ‘alternative dispute resolution’ or ‘ADR’ does not
have an agreed definition. … There are also debates as to
whether the term ‘alternative dispute resolution’ should be
used at all. Options are only really ‘alternative’ if the use of
litigation is seen as the norm, but statistics show that most
cases settle rather than going to court for decision, so that
settlement rather than litigation is actually the norm. Also
many cases use a mixture of court procedure and ADR
rather than relying solely on one ‘alternative’. For such
reasons it has been argued that it may be more accurate to
talk of ‘appropriate dispute resolution’. Rather than be
drawn into such debates, we take the pragmatic view that
‘ADR’ is a term generally accepted as covering alternatives
to litigation. ..
However, the learned authors of the ADR Principles and Practice have
now changed their position thus:
It is now widely accepted – including by the authors of this
work – that arbitration, contractual adjudication and other
forms of dispute determination by a third party are also forms
of ADR. The view that ADR is (or should be) alternative to all
forms of third party determination and should embrace only
non-adjudicatory processes is no longer seriously
propounded.6
From an Afro-centric view, it is alternative to settlement and not
litigation. Despite the controversy, it would seem therefore that ADR
now has an inner core of settled applications and a fringe of unsettled

5.
6.

Courts in Africa (NCMG International and Aina Blankson LP) 2012; P O Idornigie ‘Re-thinking Business
Disputes Resolution: The Mediation/Conciliation Option’ in Ambrose Alli University Law Journal, Vol. 1,
2002 No. 1, 48; P O Idornigie ‘Overview of ADR in Nigeria’ in Arbitration: The International Journal of
Arbitration, Mediation and Dispute Management, Vol 73, No. 1, February 2007 73; and P O Idornigie
‘Alternative Dispute Resolution Mechanisms’ in A F Afolayan and P C Okorie (eds) Modern Civil
Procedure Law (Dee-Sage Nigeria Limited 2007) 563.
Blake, Brown and Sime (n 3).
Brown & Marriott (n 4) 2.
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applications. Within this inner core include, negotiation, mediation,
conciliation, mini-trial or executive tribunal, structured settlement
conference, med-arb, expert evaluation and non-binding appraisal. The
fringe will include all of the above and arbitration. However, for the
purpose of this presentation, we will include ‘arbitration’ as part of ADR.
Reform of the High Court (Civil Procedure) Rules
The older High Court (Civil Procedure) Rules have always provided for
reference to arbitration. However, most if not all High Court (Civil
Procedure) Rules now provide for Arbitration and ADR.7
Although most states have reformed their High Court (Civil Procedure)
Rules, I have found a challenge imposed either by the Arbitration Law of
the State or the High Court Law of that State. It is noteworthy than other
than Lagos State, all other states of the Federation are still applying the
Arbitration Law of 1914. The provisions of this Law are replicated in the
various High Court Laws. For instance under the High Court Laws,
!
!
!
!

there is special case for the opinion of the court
court may modify or correct an award
court may make order as to costs
court can remit award for reconsideration

These are not arbitration friendly provisions. The level of interference by
the courts should be as discussed below and as provided in section 34
of the Arbitration and Conciliation Act.
Since 2006, there has been a Uniform Arbitration and Conciliation Bill. It
is this bill that Lagos State passed into the Arbitration Law, 2009 and
other states have failed to do. We hereby urge all states to update and
reform their arbitration laws as well as the High Court Laws.
Akin to this is whether ADR should be made mandatory or optional. In
the Preamble to the Lagos State High Court (Civil Procedure) Rules,
they have made ADR mandatory. Globally there is no consensus on
this, that is, whether to make ADR optional or mandatory.
7

See the Preamble and Order 3, Rule 11 of the Lagos State High Court of Lagos State (Civil Procedure) Rules,
2012; Order 17 of the High Court of the Federal Capital Territory, Abuja (Civil Procedure) Rules, 2004; Order
29 of the High Court of Delta State (Civil Procedure) Rules, 2009 and Order 52 of the Federal High Court
Rules, 2009
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The Arbitration and Conciliation Act has provided for references to
courts without indicating the procedure to be adopted – by way of motion
on notice of ex parte application. The Federal High Court Rules have
done very well in this regard. It is hoped that all other Rules of Court will
provide for the procedure to apply for the reliefs sought under the
Arbitration and Conciliation Act.
Arbitration
Arbitration is a private form of adjudication outside the court system, in
which the parties can select the arbitrator or arbitral tribunal and in which
the procedures are intended to be less formal and more flexible than
those of the litigation. The consequence of this agreement is that the
arbitral award will be final, binding and conclusive.
Arbitration starts by way of a private agreement between the parties
which can be concluded any where; continues by way of private hearing
which can also be conducted anywhere but ends with an arbitral award
that has public consequences. This is so because an arbitral award is
enforced like a court judgment. The private agreement can be a clause
in a contract or a separate agreement. The arbitral proceedings are
usually regulated by Arbitration Rules8
Arbitration is anchored on fundamental principles –
!
!
!
!
!
8

Principle of party autonomy,
Principle of arbitrability,
Principle of separability,
Principle of judicial non-intervention and
kompetenz-kompetenz

See the London Court of International Arbitration, Arbitration Rules of 2014; the International Chamber of

Commerce, Arbitration Rules of 2012; the International Centre for Dispute Resolution (a division of the
American Arbitration Association), International Dispute Resolution Procedures, 2014; the World Intellectual
Property Organisation, WIPO Arbitration Rules, 2014; the Stockholm Chamber of Commerce, Arbitration Rules,
2010; the Vienna International Arbitration Centre, Arbitration Rules, 2013; the Singapore International
Arbitration Centre, Arbitration Rules, 2013; the Arbitration Foundation of Southern African, Arbitration Rules
and Clauses, 2014; the Institute of Arbitrators & Mediators, Arbitration Rules, 2014; the ADR Institute of
Canadian (ADRIC) Arbitration Rules, 2014; he UNCITRAL Arbitration Rules, 2010; the London Maritime
Arbitrators Association, The LMAA Terms 2012; and the Court of Arbitration for Sports, Court of Arbitration for
Sport Rules, 2012.
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Clearly the determination of the jurisdiction of the arbitral tribunal is not a
matter that the Nigerian courts have jurisdiction over. The maxim is:
competenz-competenz. Thus any initial jurisdictional challenge should
be addressed to the arbitral tribunal and not the court. It is when a ruling
or award is made and a party is aggrieved that an application can be
made to the court to set aside the award on the grounds that the arbitral
tribunal lacks jurisdiction. This is very clear in section 12(1) of the ACA
which provides thus: “An arbitral tribunal shall be competent to rule
on questions pertaining to its own jurisdiction and on any
objections with respect to the existence or validity of an arbitration
agreement”.9 Similarly, in section 12(3) and (4) of the ACA, when such
jurisdictional challenge is raised, the arbitral tribunal has a choice
between ruling on the objection as a preliminary question or in an award
on the merits and such ruling shall be final and binding. Courts cannot,
therefore, compel the arbitral tribunal to give the ruling.
Arbitration also has significant features
" The agreement to arbitrate – the foundation stone (note
investment treaty and statutory arbitration)
" May be a clause or a submission agreement; may be ad hoc or
institutional
" Form of agreement – in writing
" Formalities, confidentiality and privacy
" Choice of arbitrators – distinguishes arbitration from litigation.
Consider number, method of appointment, qualification, challenge
procedure, role of court
" The decision of the arbitral tribunal – distinguishes arbitration from
mediation – final, binding, conclusive and generally nonappealable but can be set aside
" Technical evidence
" Grounds for setting aside
" Enforcement of the award, procedure and correction of award
" Costs
Role of Judges/Courts
9

See Statoil (Nig) Ltd v NNPC (2013) 14 NWLR (Pt 1373) 1 and Nigerian Agip Exploration Limited & Anor v
NNPC (Unreported CA/A/628/2011), Judgment delivered on 25 February, 2014. Cf The Shell Petroleum
Development Company of Nigeria Limited v Total E & P Nigeria Limited & Anor (Unreported
CA/L/331M/2015, Judgment delivered on 21 December, 2015
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In the 80 jurisdictions that have adopted the United Nations Commission
on International Trade Law (UNCITRAL) Model Law on International
Commercial Arbitration10, only 5 did not list the issues on which court
assistance is required. The usual matters requiring court’s assistance
are:
a)
Section 2, ACA – Arbitration agreement irrevocable except
by agreement or leave of court.
b)
Sections 4 and 5, ACA – Stay of Proceedings – what are the
conditions precedent? Is the grant mandatory or optional?
c)
Section 7, ACA – Appointment of Arbitrators – what is the
exact role of the court in this regard? Is the decision of the court
appealable?
d)
Sections 9 and 10, ACA – Challenge of Arbitrators/Failure or
impossibility to act.
e)
Section 13, ACA – Interim measure of protection.
f)
Section 23, ACA – Power of court to order attendance of
witness.
g)
Sections 29 and 48, ACA – Application for setting aside an
arbitral award – what are the grounds under section 29 and 48?
h)
Section 30, ACA – Setting Aside in case of misconduct by
arbitrator and removal of an arbitrator – what amounts to
misconduct?
i)
Sections 31 and 51, ACA – Recognition and enforcement of
award – what must be exhibited?
j)
Section 52 ACA - Grounds for refusing recognition and
enforcement11
In the Analytical Commentary on the Model Law12 it was stated that the
effect of the provision is “to exclude any general or residual powers
given to the courts in a domestic system which are not listed in the
model law”. In addition to the advantage of providing clarity of law,
which is particularly important for businessmen especially foreign
investors, the provision is meant to accelerate the arbitral process in
allowing less of a chance for delay caused by dilatory court proceedings.

10

Peter Binder International Commercial Arbitration and Conciliation in UNCITRAL Model
Law Jurisdictions (3rd ed, London: Sweet & Maxwell, 2010) pp 538-539
11

All the sections are those in the Arbitration and Conciliation Act (ACA).

12

United Nations document A/CN.9/264, Art 5, para.2
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In Cetelem v Roust13, the Court of Appeal (English) held that this
provision is ‘intended to ensure that the powers of the court should
be limited to assisting the arbitral process and should not usurp or
interfere with it’. It is a well established principle of English law that
section 1(c) of the English Arbitration Act ‘makes it clear that the
general position is that there is no inherent common law
jurisdiction of the court to supervise arbitration outside the
framework of the Arbitration Act 1996’14.
Unfortunately, the Arbitration and Conciliation Act does not provide for
how these applications are to be made – motion ex parte or on notice?
This is where the High Court (Civil Procedure) Rules should be reformed
to indicate the procedure.
Mediation/Conciliation
In most standard works on ADR, the key area is mediation/conciliation
and not arbitration. To be a good mediator, skills in negotiation are
relevant. In most texts and jurisdictions, conciliation and mediation
are used interchangeably though mediation has become the
preferred term.15 Indeed in the UNCITRAL Model Law on International
Conciliation “conciliation” is defined as “a process, whether referred to
by the expression conciliation, mediation or an expression of
similar import, whereby parties request a third person or persons
(“the conciliator”) to assist them in their attempt to reach an
amicable settlement of their dispute arising out of or relating to a
contractual or other legal relationship”.16
Sometimes mediation is understood to involve a process in which the
mediator is more pro-active and evaluative than in conciliation but
sometimes the reverse usage is employed. The common feature
13

(2005) 1 WLR 3555 at 3571. See also the position of the House of Lords in Lesotho
Highlands v Impreglio SpA, per Lord Wilberforce (2006) 1 AC 221 – ‘it has given to the
court only those essential powers which I believe the court should have’.
14
David St John Sutton and Others, Russell on Arbitration (21st edn Sweet & Maxwell 2003)
345
15

In the case of industrial relations, ‘conciliation’ is a preferred term. See section 7 of the Trade Disputes Act,
Cap T14, Laws of the Federation of Nigeria, 2004
16
See United Nations General Assembly Document No. A/RES/57/18 of 24 January, 2003 (hereinafter referred
to “the UNCITRAL Model Law on International Commercial Conciliation”). It should be noted that the
National Assembly will have to pass the Model Law into law before it becomes operative. What is today the
Arbitration and Conciliation Act was also derived from the UNCITRAL Law on International Commercial
Arbitration, UN Document No. A/40/17 of 11 December 1985
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between the two is that the resolution of disputes is by consensus and is
entirely a decision of the parties and not of the third party neutral, i.e. the
conciliator or mediator.
In both cases, a neutral is appointed by the parties. The neutral’s
role involves assisting the parties, privately and collectively, to identify
the issues in dispute and to develop proposals to resolve me. Quite
unlike an arbitrator, the mediator/conciliator decides nothing and
awards nothing. Consequently, the mediator/conciliator is not bound to
observe the strict rules of natural justice. In carrying out his functions,
he is like a shuttle diplomat: he “caucuses”.
The settlement of a dispute usually starts with negotiation. It is when
this fails that mediation is adopted. Mediation is not only a flexible
process but offers more opportunities beyond the exchange of money or
other tangible things. Because it focuses on the needs and interests
of the parties, feelings, egos and business considerations are given
prominence in the settlement process.
In Nigeria, the legal
instruments regulating mediation/conciliation of commercial disputes is
the Arbitration and Conciliation Act17 and the various High Court Laws.
Mediation can be used for the following:
a)
b)
c)
d)
e)
f)

Civil and Commercial Matters
Divorce and Family Matters
Neighbourhood and Community Matters
Industrial Matters
Environmental Matters
Restorative Justice – mediation in
victim/offender mediation

criminal

matters

–

Role of Courts - One striking difference between mediation and
arbitration is the fact that there is no express provision for intervention by
the domestic court in the case of mediation.18 However, the settlement
agreement can be the basis of litigation.
One of the major potential disadvantage of mediation is the possibility
that the time and money spent in the proceedings will be in vain if the
parties do not reach a settlement. We submit that the attractiveness
17

See sections 37-42 and 55 of the Arbitration and Conciliation Act and the Conciliation Rules set out in the
Third Schedule to the Act . See also Orojo J O and Ajomo (n 3) 336
18
See section 34 of the Arbitration and Conciliation Act which gave limited empowers to domestic courts to
intervene in arbitral proceedings
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of this process would be greatly increased if a settlement reached
during the proceedings would have executory force so that a party
to the settlement would not be compelled to litigate in order to
achieve what has been agreed upon. One way of obviating this
difficulty is by making the mediator an arbitrator so that the
arbitration proceedings will be limited to recording the settlement
in the form of an arbitral award on agreed terms as provided in
Article 34(1) of the UNCITRAL Arbitration Rules19.
We further submit that our laws be amended so that such
settlements reached are enforceable by treating them as an arbitral
award on agreed terms. Fortunately Article 14 of the UNCITRAL Model
Law on International Commercial Conciliation provides that an enacting
state may insert a description of the method of enforcing agreements or
refer to provisions governing such enforcement. This has been done in
states where we have Multi-door Courthouses or ADR Judges. In such
situations, the settlement is registered and enforceable like a court
judgment.
Negotiation
Jurisprudentially, negotiation is not an ADR process. However whoever
is involved in ADR processes must be very conversant with theories of
negotiation and skills, strategies and styles involved in negotiation. This
is so because negotiation is a process involving discussions,
concessions,
compromises,
communications,
persuasion
and
bargaining. It is a process in which the parties to the dispute meet
to reach a mutually acceptable resolution.
In Successful
20
Negotiation ; it is defined as “the process we use to satisfy our needs
when someone else controls what we want”. Thus negotiation
normally occurs because one has something the other wants and is
willing to bargain for it. To be effective, the parties should be willing to
change their positions as a consequence of the negotiation.
Negotiation can be done by the parties themselves or through
representatives. The representatives are not neutrals but negotiate with
one another. The parties retain power to agree on terms but when
representatives are used, the parties have little control over the process
although they have control over the outcome. Generally negotiation
19

See also Arbitration Rules, 1st Schedule to the Arbitration and Conciliation Act
Maddeux R Successful Negotiation (2nd Edn, 1999) p 5. See also Halpern A Negotiating Skills (London:
Blackstone Press Ltd, 1992) p 3
20

12 | P a g e

involves giving up something in order to get something in return. It is
usually the first stage in the dispute resolution process.
One
fundamental attribute of the ADR paradigm is that it is consensual. It
also empowers the powers to control the process and outcome –
depending on the process adopted. In this presentation, I do not intend
to go into the Theories of Negotiation.
Other Dispute Resolution Mechanisms
These include:
a) Evaluation – Independent neutral makes an evaluation of the
case, usually its merits or some aspect, which is not binding on the
parties but helps them in their decision-making.
b) Early Neutral Evaluation - a form of evaluation in which the
neutral evaluator makes an early assessment of the merits to help
parties narrow and define issues, also helps promote efforts to
settle. If it is court-annexed, it seeks to reduce pre-trial costs and
delay by requiring the parties to confront the strengths and
weaknesses of their cases at an early stage through the
assistance of a skilled neutral. Early neutral evaluation combines
elements of mediation and non-binding court-annexed arbitration.
c) Neutral Fact-Finding Expert – Neutral expert is appointed by the
parties to investigate issues of fact, technicality or law, produces a
report, helps towards settlement and if agreed, the report may be
used in adjudication.
d) Mini-Trial (Executive Tribunal or structured settlement
negotiations) – Lawyers for the parties present their cases to a
panel comprising the parties and a neutral. The neutral helps
clarify the issues and evaluate the merits, and may also have a
mediatory role. No binding determination is made, but the process
helps the parties evaluate realistically. The goal is for the parties
to reach a mutually satisfactory resolution. Mini-trials are tailored
to the needs of the participants and many embody a number of
dispute resolution processes. The parties can agree that the
opinion of the neutral will be binding or merely advisory. Thus
neutrals can act as mediators or arbitrators.
e) Med-Arb – begins as mediation. If the parties do not reach an
agreement, they proceed to arbitration which may be performed
13 | P a g e

either by the person who mediated or by another. This process is
subject to the consent of the parties.

Concluding Remarks
ADR is not a new phenomenon. It is a confluence with many tributaries.
However, it has assumed prominence in dispute resolution mechanisms.
For the mechanisms to work, the parties – the judges, lawyers and users
should appreciate how the various methods work. On the part of the
judges, they should manage cases actively and urge parties, where
appropriate, to adopt any of the ADR processes.
States are urged to reform their High Court Laws and pass the Uniform
Arbitration and Conciliation Laws. This will pave the way for the further
reform of the High Court (Civil Procedure) Rules. It is recommended
that in reforming the rules, the procedure for applying for all the various
reliefs in the Arbitration and Conciliation Act should be provided for. The
rules cannot be reformed if the laws have not been reformed. I do not
intend to delve into the controversy as to whether ‘arbitration’ is on the
Exclusive or Concurrent Legislative List.
We are not advocating that litigation should be abandoned. What we
are saying is that parties to a dispute and their lawyers should know the
best ‘door’ to take. They should know when to go to or out of court.
Where it is clear to judges that a matter could have been mediated or
arbitrated and a party refuses to adopt any of these mechanisms, costs
should be denied where they ordinarily ought to be given.
I will end this presentation by posing a question – what is the effect of
the Limitation Laws on the ADR processes (Arbitration,
Mediation/Conciliation/Negotiation)? Do the processes stop time from
running?
Thank you for your attention.
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