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INTRODUCTION

[1] I must begin by expressing my profound thanks and appreciation to His Lordship, Hon Justice Salisu Garba Abdullahi, Administrator NJI for finding me worthy to be invited as a resource person to present this paper at this Hybrid Refresher Course for Judges of the Superior Courts of Record. I also thank His Lordship Hon Justice B.B. Kanyip OFR PhD, FNIALS, President National Industrial Court of Nigeria for his approval for me to present this paper. 

[2] I note that the keyword used in this topic for discourse and which is of great significance is “Role.”  This word is defined as a “function, or a part played or taken on by someone or something in life, etc.”[footnoteRef:2]  The Role of the National Industrial Court of Nigeria (NICN) in managing industrial actions of which strike is a component part cannot be over-emphasized. In employer/employee relationships, disputes are bound to arise relating to the terms and conditions of service. In industrial relations parlance, this is referred to as trade or labour disputes. The NICN is therefore pivotal to the role of the judiciary in managing and resolving industrial disputes. Nigeria is desirous of rapid industrialization and socio-econmic development; and thus the need for expeditious resolution of industrial disputes, thereby ensuring industrial harmony in order to attract and retain foreign investments, and the attainment of economic growth. [2:  Chambers 21st Century Dictionary Revised Edition.] 


[3] Trade unionism is at the heart of industrial relations. A trade union is defined in the Trade Union Act (TUA) 2005 to mean “any combination of workers or employers, whether temporary or permanent, the purpose of which is to regulate the terms and conditions of employment of workers….[footnoteRef:3]” The trade unions provide employee representation for purposes of negotiating with management on issues such as wages, hours of work, overtime, health, safety, holidays. In the workplace, workers are represented by their trade union in disciplinary and grievance matters, workers councils or other consultative bodies for collective bargaining of terms and conditions of service. The right to trade unionism is a fundamental right of workers entrenched in the 1999 Constitution as amended. The right is so important that employers are enjoined not to interfere with its exercise in any way.  [3:  Section 1(1) Trade Union Act 2005] 

[4] An employer cannot compel workers to join a particular union; or form a union for the workers; or determine how a union is run or administered. The fundamental nature of the workers right is clearly stated by the Court of Appeal in Panya Anigboro v. Sea Trucks Nigeria Ltd.[footnoteRef:4] The agents of change in industrial relations are usually trade unions, employers of labour and their organizations, government through legislation and administrative actions, and the system of court designed to resolve disputes. Specialized courts like labour and industrial courts are  established to deal with labour/industrial relations disputes. [4:  (1995) 6 NWLR (Pt 299) 35 at 62] 


ESTABLISHMENT OF THE NIC, AND THE NICN

[5] The National Industrial Court (NIC) was first established by the Trade Disputes Decree No 7 of 1976 that later became the Trade Disputes Act (TDA) Cap T8 Laws of the Federation of Nigeria, 2004. To correct the seeming shortcomings of the NIC established under the Trade Disputes Act in terms of its jurisdiction, powers and appointment of Judges, the National Industrial Court Act (NICA) 2006 was enacted and it came into force on 14th June 2006. The NIC was taken out of the TDA and Part II of the TDA was repealed,[footnoteRef:5] while the remaining provisions were made subject to the NICA 2006. The Court was established in the NICA 2006 as a superior court of record having all the powers of a High Court; and conferred with exclusive jurisdiction in civil causes and matters relating to labour, trade unions and industrial relations, environment and conditions of work, health, safety and welfare of labour. [5:  Sections 53 and 54(4) of the National Industrial Court Act 2006.] 


[6] The NIC was also conferred with powers to grant an order to restrain any person or body from taking part in any strike, lockout, or any industrial action or conduct in contemplation or in furtherance of a strike[footnoteRef:6]. However, there were still grey areas in the NICA 2006 particularly the intractable problem of exclusivity of jurisdiction and the status of the Court that came to the fore in the Apex Court decision in National Union of Electricity Employees v Bureau of Public Enterprise[footnoteRef:7] where it was held that the NIC was not listed among the superior courts of record in the 1999 Constitution and recommended the National Assembly to expressly define the status of the Court in the Constitution. The necessity to establish a specialized court in the Constitution with exclusive jurisdiction to hear and determine labour, employment, workplace and other industrial relations disputes as is the case in several other nations, resulted in the 1999 Constitution Third Alteration Act 2010[footnoteRef:8] by the National Assembly.  [6:  Section 7(1)(a) (b) (c) NICA 2006.]  [7:  (2010) 7 NWLR (Pt 1194) 538.]  [8:  FRN Official Gazette No. 20 Vol 98 contained in Government Notice No 103 of 7th March 2011.] 


[7] The Third Alteration Act 2010 amended the 1999 Constitution to include the National Industrial Court of Nigeria[footnoteRef:9] and conferred on the Court exclusive jurisdiction in civil causes and matters relating to or connected with any labour, employment, trade unions, industrial relations and matters arising from the workplace; including health, safety, welfare of labour, international best practices in labour, international labour standards, the application of international conventions, treaty or protocol of which Nigeria has ratified relating to labour, employment, and industrial relations[footnoteRef:10]. The Constitution also confers jurisdiction in criminal causes and matters arising from labour and industrial relations issues[footnoteRef:11]. The NICN is established primarily for labour, employment, workplace and industrial relations matters. This is its area of core competence and specialization. It can therefore be said that the NICN has jurisdiction over any conceivable labour, employment, and industrial relations dispute.  [9:  Sections 6 (5) (cc) and 254A (1) & (2) CFRN 1999.]  [10:  Section 254C(1) to (4) CFRN 1999.]  [11:  Section 254C (5) CFRN 1999.] 


[8] The Court of Appeal in Sahara Energy Resources Ltd v Oyebola[footnoteRef:12] elucidated the importance of the decisions of the NICN as a specialized Industrial Court per Ogakwu JCA:  [12:  (2020) LPELR-51806 (CA).] 

In that regard, except where patently and manifestly wrong, there has to be some deference to the decisions of that court in that area of the core competence and specialisation of the court. This has been recognized internationally. For instance, the appellate courts in England have stated that employment judges have a good knowledge of the world of work and a sense, derived from experience, of what is real there and what is window-dressing. Such employment tribunals are to be ‘realistic and worldly wise’, and ‘sensible and robust…in order to prevent form from undermining substance’. See UBER B.V. (UBV) vs. YASEEN ASLAM (2018) EWCA CIV 2748 (19th December 2018) at Paragraphs 48 and 49 and AUTOCLENZ LTD vs. BELCHER (2011) UKSC 41 or (2011) ICR 1157.
[9] Having specialized the Court in the NICA 2006, the National Assembly further specialized the Judges of the Court in the provision  that a person eligible to be appointed as a Judge of the NICN in addition to being a legal practitioner of not less than ten years, must have considerable knowledge and experience in the law and practice of industrial relations and employment conditions in Nigeria.[footnoteRef:13] The Judges of the Court have specialized in labour and Industrial relations matters and receive training locally and internationally at the International Labour Organization (ILO) Training Centre (ITC) Turin. In order to guarantee industrial harmony, the ILO lays emphasis on the need to establish and guarantee the existence of specialized courts by legislation and inclusion in the Constitution. The spirit, letter, and intendment of the legislature in the Third Alteration Act 2010 is therefore to align domestic labour law with international conventions and international best practice; and thereby set an international standard as a benchmark for measuring labour and industrial relations practice in Nigeria. [13:  Section 1(4)(a) NICA 2006] 

CAUSES OF TRADE / LABOUR DISPUTES

[10] Trade dispute refers to any dispute between employers and employees or between employees or their representatives (trade unions and/or associations) that is connected with the employment or non-employment, or the terms of employment and physical conditions of work of any person.[footnoteRef:14] The NICA 2006 further defines a trade dispute to also include disputes between their respective organizations and federations connected with the conclusion or variation of a collective agreement, and an alleged dispute.[footnoteRef:15] The subject matter of a trade dispute may involve the employment or non-employment, express and implied terms in a contract in respect of wages, hours of work, grading, promotion, mode of disengagement, redundancy, organization of workers, jurisdictional scope of trade unions, interpretation of a collective agreement, casualization. In other words, some of the causes of trade disputes and industrial crisis are poor remuneration, inflation, breach of collective agreements, refusal of employer to allow workers belong to trade unions and engage in collective bargaining, pay disparity, discrimination, and policy inconsistencies by management in the workplace. [14:  Section 48 Trade Disputes Act.]  [15:  Section 54 NICA 2006.] 


[11] In industrial relations, interest articulation/projection when in contest between employer and employees is usually in favour of the employer. This is as a result of the asymmetrical power relationship between the parties that is skewed in favour of the employer. The imbalance of power is derived from the employers’ possession of the weapon of coercion, and this is the power to hire and fire employees thereby rendering the workers vulnerable and exploited. The policy of employers admits of a lot of paternalism with the resultant effect being the International Labour Organisation (ILO) primary goal to promote opportunities for men and women to obtain decent and productive work, in conditions of freedom, equity, security and human dignity. Decent work is the focus of the four strategic objectives of the ILO: the promotion of rights at work, employment, social protection, and social dialogue.  When workers and employers through their trade unions and associations are unable to resolve a trade/labour dispute, it results in industrial action in the form of strikes and lockouts. 

INDUSTRIAL ACTIONS: STRIKES AND LOCKOUTS

[12] The right to strike is an integral part of the freedom of every citizen to associate with others particularly to form or join a trade union of his/her choice for the protection of his/her interest that is entrenched in the 1999 Constitution.[footnoteRef:16] Intrinsic in this freedom is the right of every worker to give or withdraw his/her services by giving notice to his/her employer in accordance with the terms of employment. Nigeria has ratified International Labour Organisation (ILO) Convention No 87 on Freedom of Association and Protection of the Right to Organise, and Convention No 98 on Right to Organise and Collective Bargaining; and has domesticated the African Charter on Human and Peoples Rights which recognizes the right to freedom of association, and the right to strike. The right to strike is the most potent weapon at the disposal of workers for compelling collective bargaining and enforcing collective agreements. [16:  Section 40 1999 CFRN.] 


[13] A strike action is a collective action of the employees that involves the withdrawal of labour by the employees to press home their demands. The Trade Disputes Act (TDA) defines strike as “the cessation of work by a body of persons employed acting in combination or a concerted refusal or a refusal under a common understanding of any number of persons employed to continue to work for an employer in consequence of a dispute, done as a means of compelling their employer or any person or body of persons employed, to accept or not to accept any terms of employment and physical conditions of work[footnoteRef:17]”. The actions that  constitute strike are ‘cessation of work’ and ‘concerted refusal’ to continue to work. Strike actions include work to rule, ban on overtime, go-slow or working at less than usual speed, or with less than usual efficiency. Employees that embark on strike without following the dispute resolution processes are not entitled to pay for the duration of the strike but this is rarely enforced in industrial relations practice. [17:  Section 48 TDA.] 

[14] The conditions workers must fulfil before embarking on a lawful strike are contained in the Trade Unions (Amendment) Act[footnoteRef:18] and the Trade Disputes Act.[footnoteRef:19] The workers and their union must not be engaged in the provision of essential services; the strike must be in contemplation or furtherance of a labour dispute that must constitute a dispute of right; the dispute resolution mechanism in the TDA must be complied with; the union must have conducted a ballot at which the simple majority of all registered members voted to go on strike[footnoteRef:20]; the trade union must provide the employer with a written notice of the intention to go on strike, specifying the reasons and duration. The notice must be given at least 15 days before the commencement of the strike,[footnoteRef:21] and the strike must be peaceful and unarmed. The decision of the Court of Appeal in Federal Government of Nigeria v Adams Oshiomole[footnoteRef:22] reinforced the need and importance of following the laid down procedure before embarking on a strike action. [18:  Section 31(6) TUA LFN 2004 as amended by the Trade Unions (Amendment) Act 2005.]  [19:  Sections 4, 18, and 42 TDA.]  [20:  Section 27 TUA.]  [21:  Section 26 TUA.]  [22:  (2004) 1 NLLR (Pt 2) 339.] 

[15] Failure to resolve the dispute could also result in a lockout defined in the Trade Dispute Act (TDA)[footnoteRef:23] as “the closing of a place of employment or the suspension of work or refusal by an employer to continue to employ any number of persons employed by him in consequence of a dispute done with a view to compelling those persons, or to aid another employer in compelling persons employed by him to accept terms of employment and physical conditions of work”. Where an employer locks out his employees, they are entitled to wages and other accruable income for the period of the lockout and this period must not prejudicially affect any rights of the employees dependent on the continuity of period of employment,[footnoteRef:24] Iron and Steel Workers Union of Nigeria v Management of Oshogbo Steel Rolling Mills.[footnoteRef:25] [23:  Section 47 Trade Dispute Act.]  [24:  Section 43(1) (b) TDA, ]  [25:  [2010] 18 NLLR 357] 


[16] Under the provisions of section 18 (1) of the TDA, an employer must not declare or take part in a lock out, and an employee must not take part in a strike in connection with any trade dispute where the procedure specified in section 4 or 6 of the Act has not been complied with; or a conciliator has been appointed for the purpose of effecting a settlement; or the dispute has referred for settlement to the Industrial Arbitration Panel or an award has become binding; or the dispute has been referred to the NICN; or the NICN has issued an award on reference. It is a criminal offence for anyone to take part in a lockout, or in a strike action in connection with a trade dispute without first exhausting the procedures.[footnoteRef:26] The NICN has in the past issued injunctive orders restraining workers from going on strike. One of the recent cases is Federal Government of Nigeria v Nigeria Labour Congress[footnoteRef:27]on the issue of increase in fuel pump price. The Court has also affirmed the right of workers to go on strike as in the case of Enugu Electricity Distribution Plc v National Union of Electricity Employees & Senior Staff Association of Electricity and Allied Companies.[footnoteRef:28]  [26:  Section 18 (2) Trade Disputes Act.]  [27:  Unreported Suit No: NICN/ABJ/ 158/2023.]  [28:  Unreported Suit No: NICN/EN/34/2018  ruling delivered 3rd June 2019.] 


 LEGAL FRAMEWORK FOR RESOLUTION OF TRADE DISPUTES

[17] The legal framework for the settlement of trade disputes is contained in the Trade Dispute Act (TDA)[footnoteRef:29] and the Trade Dispute (Essential Services) Act.[footnoteRef:30] The statutory framework is for the resolution of collective disputes[footnoteRef:31] and not individual disputes. The TDA provides for the resolution of trade disputes in stages. The first stage is the resolution of the dispute by the parties themselves by any agreed means of the settlement. Upon failure or if there is no such agreed means of settlement, the parties must within seven days meet together by themselves or their representatives under a mutually agreed mediator appointed by the parties with a view towards amicable settlement.[footnoteRef:32] If within seven days on which the mediator is appointed the dispute is not settled, it is to be reported to the Minister within three days of the end of the seven days.[footnoteRef:33] If the Minister is not satisfied that the requirements for internal settlement have been complied with, he must issue a notice in writing to the parties specifying the steps that must be taken to satisfy the requirements.  [29:  TDA Cap T8 LFN 2004.]  [30:  Trade Dispute (Essential Services) Act Cap T9 LFN 2004.]  [31:   Trade unions, Associations, and Employers.]  [32:  Section 4 TDA.]  [33:  Section 6(1) TDA.] 


[18] If the Minister is satisfied after the expiration of fourteen days that either party is refusing to take those steps, he may proceed to exercise his powers under sections 8, 9, 17, or 33 of the TDA as he deems appropriate. These include appointment of a conciliator, reference of the dispute to the Industrial Arbitration Panel (IAP) or a board of inquiry. Where the Minister apprehends a trade dispute,[footnoteRef:34] he may inform the parties or their representatives of the steps he proposes to take towards its resolution. If the trade dispute of which the Minister has received a report is one in which workers employed in essential services are a party, or reference of the dispute to the IAP will not be appropriate, he shall within seven days of the receipt of the report refer the dispute directly to the NICN.[footnoteRef:35]  [34:  Section 5 TDA.]  [35:  Section17 TDA.] 


[19] An award by the IAP is binding on the parties. However, where an award is objected to, notice of the objection to the award is to be given to the Minister within seven days of the publication of the award;[footnoteRef:36] and the Minister shall refer the dispute to the NICN.[footnoteRef:37]In other words, the objector cannot approach the NICN directly to file an appeal against the award of the IAP.[footnoteRef:38] It is the objection that initiates the referral from the Hon Minister. All collective disputes must go through the statutory dispute resolution mechanism of mediation, conciliation and arbitration before a referral to the NICN in its appellate jurisdiction. The NICN has held severally that it lacks original jurisdiction over trade disputes: National Union Of Hotel And Personal Services Workers v. National Union Of Food, Beverage And Tobacco Employees,[footnoteRef:39] Non-Academic Staff Union Of Educational And Associated Institutions (NASU) v Aniah Jacob & Ors[footnoteRef:40] the Court Of Appeal held, per Otisi JCA:  [36:  Section 13(2) TDA, Food Beverage& Tobacco Senior Staff Association (FOBTOB) v International Breweries Plc (unreported) NICN/ABJ/04/2023 judgment delivered 19th January 2024, ]  [37:  Section 14(1) TDA.]  [38:  Nigerian Electricity Management Services Agency (NEMSA) v National Union of Electricity Employees (unreported) Suit No: NICN/ABJ/307/2020 judgment delivered 28 January 2022.]  [39:  (2004) 1 NLLR (Pt 2) 286 at 302 - 303]  [40:  (2020) LPELR 49951 CA.] 

The jurisdiction granted to the NICN by the Constitution and other statutory provisions regarding trade disputes is an appellate jurisdiction exercisable after the said disputes have gone through the conciliatory and arbitration body. 

CONCLUSION

[20] The primary task of the Industrial/Labour Court is to adjudicate on the disputes and in the course of such adjudication, determine the rights and wrongs of the claim made. In so doing, the NICN has applied the principles of justice, equity and fairness in its decisions.[footnoteRef:41] The hallmark of adjudication in the NICN was succinctly put in the case of Dr. O. Odusote & Anor vs. Lagos State Government & Ors[footnoteRef:42] where the Court held itself guided by the instructive and incisive holding of the Supreme Court of India in NTF Mills Ltd v. The 2nd Punjab Tribunal, Air 1957 SC 329: [41:  Section 14 & 15 NICA 2006.]  [42:  (2012) 28 NLLR (Pt 80) 225 at 264-265.] 

The Industrial Courts are to adjudicate on the disputes between employers and their workmen, etc. and in the course of such adjudication they must determine the ‘rights’ and ‘wrong’ of the claim made, and in so doing they are undoubtedly free to apply the principles of justice, equity and good conscience, keeping in view the further principle that their jurisdiction is invoked not for the enforcement of mere contractual rights but for preventing labour practices regarded as unfair and for restoring industrial peace on the basis of collective bargaining.  The process does not cease to be judicial by reason of that elasticity or by reason of the application of the principles of justice, equity and good conscience.

[21] The National Industrial Court of Nigeria in developing the new labour jurisprudence has been mindful of the fact that Nigeria is a signatory to international treaties relating to labour, and has ratified international labour conventions which by virtue of constitutional[footnoteRef:43] provisions do not require domestication before application. The use and application of domestic and international law, and international best practices to resolve labour disputes has no doubt raised a standard that has delivered substantial justice to both employers and employees. I cannot conclude this paper without reproducing the position expressed by Arturo Bronstein:[footnoteRef:44] [43:  CFRN 1999 s254C (1)(f)(h)]  [44:  International and Comparative Labour Law: Current Challenges (Palgrave Macmillan), 2009 at pages 1-2.] 

…the goal of labour law is to ensure that no employer can be allowed to impose – and no worker can be allowed to accept – conditions of work which fall below what is understood to be a decent threshold in a given society at a given time. Thus labour law is not just a means of regulating the exchange between labour and capital as civil or commercial law does with respect to civil or commercial contracts; rather, it is a means (indeed it is the principal means) to operationalize what the International Labour Organization (ILO) nowadays defines as ‘decent work’, which, in addition to protecting the worker, calls for the respect of democracy in overall labour relations, including at the work-place.
[22] There can be no doubt that Labour Law, and its practice in Nigeria has evolved in line with International best practice, and International Labour Standards (ILS). 
[23] I thank you all for your attention.
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