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Let me begin by appreciating the Administrator and Management of the National Judicial Institute, NJI for giving me the opportunity and honour to deliver this paper to this esteemed audience of Hon. Judges of the Superior Courts in Nigeria. On the same note, I bring sincere greetings from my head of Court, Hon. Justice S. M Anjor, the President of the Cross River State Customary Court of Appeal, Calabar. I thank My Lord for releasing me and granting approval to do this paper. It is my firm believe that our engagement in this regard would be a rewarding time.
                                    INTRODUCTION 
In a typical Nigerian family, things go quietly and smoothly until death of a man or woman of means or one with valuable properties or assets occur. Where someone owned nothing and died in penury very little issues arise upon his death with regards to property. However, the moment a man or woman with many possessions die, the meetings will begin, both formal, informal, nocturnal and sometimes secret meetings will commence before, during and after the burial. The result of these meetings can be seen in most of the squabbles that follow after a prominent member of a family dies. Stories abound of quarrels, fights, (physical, verbal and sometimes spiritual fights) that bedevil families which ultimately land in our courts, village Councils, Churches and even the Police. Many of these families have been so turn apart over the distribution of inheritance that siblings have become sworn enemies. The need therefore to actively and continuously engage in the subject matter of succession is very imperative. Little wonder, the National Judicial Institute (NJI) has made this area a reoccurring decimal in its conferences as a look into its archives reveal that there is a frequency and regularity of similar paper deliveries over the years. This is highly commendable.
It is worthy of note that Nigeria is home to multifarious and multidimensional ethnic groups, each governed by its unique native laws, customs and religion regarding inheritance and property succession. On that note, a discussion on this topical area can never be exhaustive. In this paper, I shall be looking at the succession and inheritance laws of some of the major ethnic groups in Nigeria with a view to observing the differences, similarities and means by which challenges in the application can be curbed in line with the law and international best practices. Permit me at this stage to quote the opening paragraph of late JUSTICE MOSES A. BELLO, President Customary Court of Appeal of the FCT (as he then was) in a paper delivered in this Institute on the 22/03/2017 on the Principles and Practice of Succession under customary Law. “From the beginning of time, transition from one generation to another has been one of the characteristic of human existence. Such transition includes assets and in some cases, liabilities which are handed down to succeeding generations. It is imperative to note from the onset that African communities had their own laid down rules and established culture and customs governing their affairs, succession inclusive.”
CUSTOMARY INHERITANCE AND SUCCESSION IN NIGERIA
As stated earlier Nigeria is made up of several ethnic groups, each unique in its way. As the ethnic groups are many so, are the laws that govern succession. They are multi various and multidimensional, each largely influenced by the religious believes akin to the specific people. Attempt shall be made to pay a close attention to some major customary laws of succession and inheritance in Nigeria. Customary laws govern inheritance based on traditional customs and beliefs, while statutory laws provide a legal framework to ensure fairness and protect the rights of all heirs. Challenges such as gender inequality, the interplay of legal systems, and lack of legal awareness underscore the complexities of inheritance practices in Nigeria.
DEFINITION OF KEY CONCEPTS: 
SUCCESSION. 
The Oxford Advanced Learner’s Dictionary[footnoteRef:1], defines succession in the context of this topic to mean the act of taking over an official position or title. According to Kerry R., succession is concerned with the transfer or devolution of property on death[footnoteRef:2]. Succession therefore can be loosely defined to mean inheritance, the right to inherit, the order in which inheritance is bequeathed and the condition precedent under which one can succeed another. The law of succession therefore is all about the transfer or devolution of property on the death of an owner to another[footnoteRef:3]. The law governing succession in Nigeria is generally headed under two broad headings, namely: Testate and Intestate Successions.  [1:  8th Ed. 2025]  [2:  Kerridge	R.Parry&Kerry:TheLawofSuccession,12Ed	(London,	Swwet	&Maxwell	2009)	Pg.1	]  [3:  Ibid	] 

Testate Succession. Testate Succession is one that is primarily governed by Wills and the applicable Wills Law. Put differently, testate succession is when a person executes a will on the distribution of property amongst his or her successors or heirs before his or her demise. This type of succession is regulated by various legal frameworks. 
 Intestate Succession is that condition where a man dies without leaving behind a valid Will. Sharon Crosby defines intestate succession as “a situation which occurs where a person dies without leaving a valid will” (Crosby, 2020). (Animashun & Oyeneyin, 2002). In Nigeria, an intestate succession exists when an individual dies without writing a will. Intestate Succession can be divided into Intestate Succession (Non Customary) and Intestate Succession under Customary Law. For the purpose of this paper however, we shall dwell more on the Succession under Customary Law.  
INHERITANCE. Inheritance means possessions obtained from a predecessor through laws of intestacy. Here, a person receives property by inheritance or devise. The verb form, to “inherit” also means to receive property under the laws of intestate succession upon the ancestor’s death (Garnar & Black, 2019). From these definitions it can be clearly noted that inheritance does not cover testate succession, but only intestate succession. It must be noted that Succession, however, includes inheritance.
SUCCESSION UNDER CUSTOMARY LAW. Customary Law embodies customs as practiced by the people which they regard as binding on them[footnoteRef:4]. It is any system of law different from Common Law and a Law enacted by legislation, but which is enforceable and binding within Nigeria as between the parties subject to its ways[footnoteRef:5]. Customary succession therefore, is succession that is not in accordance with the common law or statute, but in accordance with the traditions, customs and practices of the local people which are enforceable and binding between the parties which are subject to it[footnoteRef:6]. Customary succession therefore, being succession that is according to customs, beliefs and traditions of the people, is mainly intestate (without a Will).  [4:  Onokah,	M.C,	Family Law	(Ibadan-Nigeria, Spectrum Books Ltd.	2003).	]  [5:  Kharie Zaiden v. Fatima	K. Mohassen (1974) UILR	283 at 284.	]  [6:  BBIH I.O, Esq., Customary Succession Law in Mordern Ibo Land; Judicial and Legislative	Dimension	in Focus	(UNIBEN	Seminar	Paper)	2008/2009	] 

ADMINISTRATION OF ESTATE. Administration of Estate” refers to the actions necessary to guide an Estate through the probate process.[footnoteRef:7] This involves paying off any debts, closing accounts, and distributing property to heirs after someone has died. The exact responsibilities will be specified within the deceased individual’s Estate Plan or by state law. This also refer to the management and settlement of the assets and liabilities (estates) of a deceased person. It is the process of coordinating and controlling the resources vis-à-vis the deceased person’s estate (assets and liabilities) for the purpose of achieving a desired objective. It follows therefore, that administration of estate is all about the management, direction, disbursement and distribution of an estate or the proceeds of an estate of a deceased person. Custom of a people, forms the rule or principles governing the administration of the estate of the deceased under customary law, and such administration purely relates to Intestate Succession under Customary Law. [7:  Administration (of an Estate)’ 1 <http www.Law.connel > accessed 18/6/23: T O G Animashaun & A B Oyeneyin, Law of Succession, Wills and Probate in Nigeria (MIJ Publisher 2022)12.] 

CUSTOMS
What then is custom? The word ‘custom’ according to section 258 of the Evidence Act[footnoteRef:8] means a rule which, in a particular district, has, from long usage, obtained the force of law. The Court of Appeal in Aku v Aneku[footnoteRef:9] defined custom to mean the unrecorded tradition and history of the people which has “grown” with the “growth” of the people to stability and eventually became an intrinsic part of their culture. It is a usage or practice of the people which by common adoption and acquiescence and by long and unvarying habit has become compulsory and has acquired the force of law with respect to the place or the subject matter to which it relates. Thus, the people in a particular community or tribe accept these customs as bindingonthem. [8:  1945) 18 NLR]  [9:   (1945) 18 NLR] 

A person is considered to be subject to customary law if:
1. The person has not made a Will of English type under the Wills Act 1837 or Wills Law of his State of origin or of his adopted State; and or
2. The person has contracted a customary law marriage.
Upon finding a yes or positive answers to the above posers, the person will be deemed bound by customary law and essentially, the deceased’s customary law is the appropriate and applicable law to be applied in such situation. To this end, the deceased customary law becomes applicable, irrespective of the fact that the deceased died outside his ethnic locality or left behind, properties outside his home of origin. It is worthy of note that having regards to the decision of the court in Tapa v Kuka[footnoteRef:10] that while it is true with respect to land matters generally, that the customary law of theplace where thelandis situate (lex situs) is applicable; with respect to administration of the estate/inheritance, the appropriate customary law is the customary law of the deceased. Generally, a person carries his customary law with him, hence regardless of the customary law of the place of his residence or abode, his personal law shall prevail. However, where a person voluntarily gives up his personal law or customary law, and adopts another one in preference to his original customary law, the customary law which he has voluntarily adopted will become his personal law or customary law and will regulate the administration of his estate except with respect to lands not situate within the community under which his adopted custom or personal law operates. This position agrees with that expounded by the Supreme Court in the case of Adeniyi Oluwo & Ors vOlabowale Oluwo.[footnoteRef:11] In that case, the Apex Court was invited to determine whether a man can give up his own personal law and acquire the customary law of his place of abode. The facts of the case were that one Adeyinka Olowu, a Yoruba man from Ijesha, having lived most of his life in Benin City, married Benin women and gave birth to all his children in Benin. He subsequently applied to the Oba of Benin and was naturalized as a Benin indigene. Consequently, he acquired the status of a Benin man and lived his life as such, and enjoyed all the privileges of a Benin indigene and acquired landed properties as a result. He died intestate and his estate was distributed in accordance with Benin native law and custom. However, some of his children were aggrieved and challenged the distribution. It was their contention that his original Ijesha Customary Law should be applicable in the distribution. The trial High Court as well as the Court of Appeal held in favor of the Benin Native Law and Custom on the grounds that the deceased though a Yoruba man by extraction, his naturalization conferred on him, the rights of a Bini man, which rights he enjoyed significantly. On further appeal to the Supreme Court, it was held that the deceased personal law and law governing the distribution of his estate is the Benin customary law. The Court per Coker JSC (as he then was) intoned: “It follows therefore that by virtue of his change, his personal law changed to the Benin customary law, distribution of his estate on intestacy must necessary be governed by Benin customary law. He married Benin women who had children for him, he carried on various business activities in and around Benin city. The change of his status endowed him with the rights and privileges of a Benin indigene and his change in status accords with Benin customary law”. [10:  (.1945) 18 NLR)]  [11:  1985) 2 NWLR (Pt. 13) 37] 

Deducible from the foregoing, is that any Nigerian can change his personal customary law of origin in preference for another which he acquires as a result of acculturation and or assimilation. To this end, the law applicable for the administration of a deceased’s estate on the intestacy or under customary law is his preferred personal law and not his personal law of origin. 
There are obviously variations in the legislative provisions and native law and customs that regulate testate and intestate succession and inheritance in Nigeria. Official declarations of customary law is the means of gradually reducing customary law into writing. These have been judicially made in some Nigerian cases on chieftaincy matters such as Adefulu V Oyesile (1989) 5 NWLR (pt 122) pp 377 & 422. Official declarations of customary law have been statutorily formalized in the South West and Northern Nigeria through section 4 of the Chiefs Law, CAP 25 Laws of Oyo State and section 49 of the Native Authority Law, CAP 77 laws of Northern Nigeria. These laws direct local councils to make declarations of customary laws governing the choosing of recognized persons who should hold chieftaincy titles in Oyo State, and declarations on customary laws on marriage and other matters connected therewith in the North. 
                                       PRIMOGENITURE RULE
The Primogeniture rule is a principle under customary law where upon the demise of a deceased head of a family, the first male child assumes the position of the head of the family.[footnoteRef:12] This position is as established in Suboru v Sumonu[footnoteRef:13] and followed in Abeje v Ogundairo.[footnoteRef:14] In Benin and Onitsha communities, the deceased estate devolves to the eldest son exclusively, in accordance with the rule of primogeniture, under which the eldest son is expected to look after the younger children, and may sell the property over the wishes of other children or treat it as his own property. Among the Markis groups of the Verbe of Nothern Nigeria, the rule of ultimogeniture applies, where inheritance is by the youngest son, which applies to bar other heirs of the deceased from the estate. Though the rule of primogeniture has been viewed to be unfair to women and younger children of the family, it has been argued that the system accords with native ideas, particularly the role of the eldest son as the ‘father of the family who is seen to have a legally binding obligation towards the other children of his parents.[footnoteRef:15] This method is said to promote family cohesion, unity, and sustains the family name in perpetuity. It is designed to avoid the dismemberment of the nuclear and extended family system. It is on this account that the popular saying holds sway that under customary law, real property has been recognized as belonging to ‘a vast family of which many are dead, few are living and countless members are still unborn’.[footnoteRef:16] By this mode, the right of the surviving first son to succeed his father in the headship of the family is automatic and arises from the fact of seniority. As such, only the father, who is the owner of the family property, can deprive his surviving first son of this right, by a valid direction or customary will, made with the aim of ensuring that the affairs of the family are managed properly by a person qualified on grounds of intelligence and education to do so. In the absence of such direction, the right of the eldest son cannot be taken away without his consent.[footnoteRef:17] [12:  https://www.google.com/search?q=what+is+primogeniture+rule&oq=what+is+primo (Visited site on 20th Jan. 2025)]  [13:  (1957) FSC 33.]  [14:  (1967) LLR 9.]  [15:  T O Elias, Modern Nigeria Land law (Evans Brothers 1989) 153: C O Olawoye, Title to Land in Nigeria(University of Lagos/Evans Brothers London 1974) chapter 6: B O.Nwabueze, Nigerian Land Law (Enugu, Nwamife Publishers 1982) 86.]  [16:  Coker v Coker 14 NLR 83: Jacobs v Oladunmi Brothers Ltd 12 NLR 1]  [17:  Mike Out et al Maibaka – Succession to, and Inheritance of property under Nigerian Laws – European journal of social sciences. June, 2021] 

SUCCESSION OR DISTRIBUTION TECHNIQUE
This is the fundamental principle upon which claim to inheritance are predicated or based under customary law. In Nigeria the most common system of succession under customary law is patrilineal and or patrilocal[footnoteRef:18] as opposed to matrilineal.  [18:  C M G Yakubu, Property Inheritance and Distribution Under Customary Law (2004) 14] 

EFIK CUSTOMARY LAW OF SUCCESSION AND INHERITANCE
Under this Native Law & Custom, female children not only inherit their parent’s property but are also appointed as family heads. However, such females are not expected to marry but can beget children outside wedlock. Her male children are expected to perpetuate the lineage, provided that the paternity of such male children is not acknowledged by their biological fathers. A dominant feature here is the democratic will of surviving family members which overrides primogeniture. However, a widow has no right of succession but can be allowed at best, to stay in the family house (if she had children for her deceased husband) and will be taken care of as long as she remains of good behaviour. Children born out of wedlock but whose paternity was acknowledged by their fathers before his demise are entitled to inheritance. By some experiences, step children and children under guardianship (but not related by blood to the family head) who display good conduct while he was alive may inherit. The Efik customary rules of inheritance is not strictly patrilineal, due to the practice of appointing even daughters as successors; hence they can not only inherit their parents’ property, but can also be appointed as heads of their families (Kooffreh & Kooffreh, 2018)[footnoteRef:19]. Under the Efik indigenous law and tradition, in addition to property, status and even titles can be inherited. The dominant feature of the Efik customary law of succession is the democratic will of surviving members of a family which, invariably, overrides the principle of primogeniture, that is, the majority decision of the principal members of a family can overturn the nomination of a man as head of his family by a deceased testator. The case of Inyang v. Ita (1929) is a locus classicus on the overriding influence of the family’s democratic will over nomination of head of family by a deceased testator.  [19:  Kooffreh, B. E., & Kooffreh, B. (2018). A Review of the Customary Law of Inheritance and Succession amongst the Efik and Qua Communities in Cross River State, Nigeria. International Journal of Research, 5(15), 1470-1480] 

Inheritance by women Under Efik Customary Law: Daughters can inherit, but widows have no right of succession to their deceased husbands’ estates. At best the widow can be allowed to stay in the family house, if she had children for her deceased husband as well as remains of good behavior. She has no maintenance allowance from the family, but is taken care of by her children. 

             ADMINISTRATION OF ESTATE IN YORUBA LAND
Under the Yoruba customary law, two methods of distribution or inheritance are settled. Hence in Akinyede v Opere[footnoteRef:20], Ademola CJN (as he then was) opined that; “It is a common ground that the Yoruba customary law admits of two methods of distribution of assets where the progenitor dies intestate. These distributions are usually made by what the Yorubas call “Idi-Igi’’ or ’Ori-Ojori methods”. The Idi-Igi method is applied where the estate is shared per stripes, that is, according to the number of wives the deceased had in his life time, whereas under the Ori-Ojori method, the property is distributed per capita, that is, according to the number of children of the deceased. The Idi-Igi system appears to have more universal acceptance and recognition among the Yoruba nations. This position was confirmed and reinforced in the locus classicus case of Dawodu v Danmole where the Supreme Court held that the method is not repugnant but that the modern method of Ori-Ojori is only used to avoid litigation. In the above case, Abbot FJ observed at page 49 of the report that; “Having carefully considered all the evidence now before us, I would hold that (i) Idi-Igi is an integral part of the Yoruba native law and custom relating to the distribution of intestates (ii) that Idi-Igi is the universal method of distribution except where there is a dispute among descendants of intestate as to the proportions in to which the estate should be divided”. [20:  (1968) ALL LR 65 at 67.] 

[bookmark: _page_62_0]The privy Council later confirmed the decision of the Supreme Court as reported . Adefarasin J (as he then was),[footnoteRef:21] doubted the decision in Ademole’s case (Supra) but nevertheless followed it because he felt bound to follow it in the case of SALAKO vs SALAKO[footnoteRef:22] by the doctrine of Judicial precedent. The doubt in the justice and equitability of the rule in Danmole’s case is accentuated by the very dictum of the court. According to the court at page 48: [21:  (1958) 3 FSC 46]  [22:  (1968) ALL NLR 30] 

The witness for defendants/respondents substantially agreed that Idi-igi was always observed in former times, but stated that it has now been to some extent superseded by Ori-Ojori, the change having come about to preserve cordial relationships between the children. Those who, under Idi-Igi received a smaller share than their half-brothers and half-sisters, felt aggrieved and thus often resulted in the expenses of litigation. To avoid this, therefore Ori-Ojori was adopted in some cases. The offshoot of this evidence in my opinion, is that Ori-Ojori is a fairly recent innovation introduced to avoid litigation.
It is submitted that though Damole’s case appears to have resolved rivalry or conflict between Idi-Igi and Ori-Ojori in favour of Idi-Igi, nevertheless, the plethora of cases relating to customary system of administration of estate, appear to prefer and vindicate the Ori-Ojori system more than those relating to the Idi-Igi sytem. Hence, in Akinyede v Operte[footnoteRef:23] the Supreme Court appeared to have attached some weight to the discretion of the family in adopting what mode to apply in distributing the property of an intestate under Yoruba customary law. [23:   (1968) ALL NLR.] 

RIGHT OF A WIDOW IN YORUBA LAND TO ADMINSTER HUSBAND’S ESTATE. Generally, among the Yorubas, a wife cannot inherit her husband's property. This is because, where a man dies intestate under customary law, devolution of his property is by blood. Therefore, a wife or widow not being a blood relation of the husband has no claim to any share.[footnoteRef:24] The husband’s blood relations inherit the property of the husband if he dies without any issue and the property of the wife is inherited by her family if she has no issue[footnoteRef:25]. Thus in Oloko v. Giwa,[footnoteRef:26] the defendant’s mother had been allotted a room in his father’s compound during her lifetime. The defendant argued that on her death he and her other children inherited the room from their mother, under Yoruba customary law. It was held that no such custom existed in Yoruba customary law and that an allotment of a house or room by a man to each of his wives did not vest the house or room so allotted the wife as her separate property, and that on his death such houses or room becomes part of the real property left by him.  [24:  Yoruba Law of Succession. https://motun911.wordpress.com/2019/09/13/yoruba-law-of-succession. Visited on 26/1/25]  [25:  Article on women’s inheritance right under Yoruba customary law by OLUGBEMI FATULA.]  [26:   15 N.L.R. 31, ] 


THE ISALE EKO PEOPLE OF LAGOS STATE. The idi-igi mode of inheritance is commonly used under Lagos customary law, it is rare to see properties being distributed on the ori ojori basis because the family is predominantly polygamous. Under the Lagos State customary law of inheritance, discrimination against female only arises when it is a matter of title. Female children are entitled to inherit any other property from their deceased father. The widows are allowed to remain in the family compound for as long as they wish (till death).it is also important to include that the widows and female children are allowed to partake in the traditional rite of passage even in the royal families.
YORUBA SUCCESSION/ INHERITANCE WITH RESPECT TO TITLE
THE OBA OF LAGOS. In some parts of Lagos State it is sacrosanct and unbeatable that the Oba title is inherited by the eldest surviving male child of the deceased. This is also the case where it is a polygamous family and it does not matter if the child is born outside a formal marriage, the most important thing is that the deceased most have acknowledged the paternity of the child when he was alive. The palace will remain under the custodian of the surviving son who will emerge as the new Oba, this surviving son most continue to accommodate the widows and other children of his deceased father.
THE OLUGBO OF UGBO. The Olugbo of Ugbo kingdom is a paramount Yoruba king of Ugbo kingdom, in Ilaje local government area of Ondo State. The king is generally called “Olugbo” or “Oghone”, an heir to the throne from the royal families is often appointed by the council of chiefs and the king maker called the Afobaje following the Ifa consultations[footnoteRef:27]. Ugbo kingdom is ruled by heirs appointed from the ruling families and the current Olugbo of Ugbo kingdom is Oba Fedrick Obateru Akinruntan, a Nigerian billionaire, oil magnate and founder of Obat oil, one of the Nigeria’s largest and leading oil privately held company[footnoteRef:28]. He was installed in 2009, after Oba Banjo Mafimisebi was dethroned following a suit by another royal family who nominated and endorsed Obateru as their candidate. [27:  http://www.punchng.com/feature/lifetime/my-wife-considered-me-an-unserious-suitor-akinruntan/]  [28:  https://www.forbes.com/sites/mfonobongnsehe/2014/06/03/the-5-richest-kings-in-africa/] 

THE OLUBADAN OF IBADAN. The Olubadan (olubadan means lord of Ibadan).  The mode of inheriting this title is quite different compared with other traditional Yoruba rulers in that it alternates between two lines. It usually take decades to groom an Olubadan for the stool through stages of chieftaincy promotion, thus meaning that just about any male born title holder of a metropolitan center is a potential king. There are two ruling lines to the throne of olubadan, Egbe Agba (civil) and Balogun (military), from where Olubadans are appointed on rotational basis to occupy the stool on the death of a monarch.
           ADMINISTRATION OF ESTATE AMONG THE IGBOS[footnoteRef:29] [29:  HON. JUSTICE NNENNA MADU OF THE CUSTOMARY COURT OF APPEAL, ENUGU STATE – being a conference paper delivered at NJI on ADMINISTRATION OF ESTATE UNDER CUSTOMARY LAW: PRACTICE AND PROCEDURE] 

In majority of the Igbo communities, customary succession and administration of estate is such that the eldest son of the deceased succeeds to his father’s estate. This mode is known amongst the Igbos as succession by the Okpala or Okpara or Opara’ or Diokpa depending on the individual dialect.[footnoteRef:30] The Okpala or Okpara or Opara or Diokpa who is the eldest son, steps into his father’s shoes upon the death of his father and becomes head of the family. Where however, the deceased father had more than one wife, the eldest sons of each of the wives takes part in the sharing of the estate. Nevertheless, the oldest of the sons, assumes the position of their deceased father. The rights of the Okpala are however exercised in trust for his younger brethren/s. In fact, under the Igbo custom, the eldest son inherits exclusively the Obi, that is, the house where his deceased father, lived and died. The only exception is that he must allow his other sibling to live in the house until they have individually built their own individual homestead. Where however, the deceased has no mail survivor, his estate is inherited by his surviving brothers of full blood or his father in that order. Unfortunately, the wives and daughters of a deceased have no right to administer or inherit the estate of their deceased husband or father under the Ibo Customary Laws. However, it is gratifying to know that our courts have in recent times in a plethora of cases upheld the rights of the woman to inherit/administer her father’s or husband’s estate. [30:   J. Ezeilo, (Law and Practice relating to women’s inheritance rights in Nigeria – An Overview.] 

In Igbo culture and tradition, the strict application of the primogeniture rule operates to exclude women from inheriting their father’s estate. It was against this background that the court held in MOJEKWU v MOJEKWU[footnoteRef:31] that a Customary Law that allows only males to exercise right of inheritance and denies female children of a deceased, the right of inheritance while conferring the right on a distant male relative is not only discriminatory, it is equally repugnant and unconstitutional as it is incompatible with the provision of the Constitution of the Federal Republic of Nigeria 1999 (as amended). Similarly, in Mojekwu v Iwuchukwu[footnoteRef:32] the Supreme Court held that the respondents though women who are the only survivors of their late father, were entitled to inherit their father’s land subject matter of the suit. The Court declared as repugnant the ‘Oli-ekpe’ custom under which the plaintiff/Appellant rested his claim to inheritance of the land. Again, in LOIS CHITURU UKEJE & ANOR. vs GLADYS ADA UKEJE[footnoteRef:33] The court also declared the custom of disinheriting a female from the estate of her father unconstitutional. The facts of the case is that in 1981, Mr Lazarus Ogbonaya, a native of Umuahia in Imo State, Nigeria, died in Lagos where he lived at the time. Since Mr Ukeje died intestate, his wife and son applied for letters to administer their late husband and father's estate. This did not sit well with Gladys Ukeje, his daughter, who felt that she deserved as much as her half-brother to be included in the administration of their father's estate. Gladys refused to be sidelined and went on to institute an action in court against her half-brother and stepmother, urging the court to prevent them from disinheriting her. Gladys Ukeje filed an action in the Lagos State High Court demanding a share of her father’s estate, proving that she was indeed her father's daughter. The Lagos State High Court ruled in favour of Gladys Ukeje and ordered that administration of the late L.O Ukeje’s estate be paused until the deceased's children obtain new letters of administration that must include his daughter. Gladys' stepmother and half-brother were not pleased with the judgment of the Lagos High Court and decided to contest the court's ruling at the Court of Appeal. The Court of Appeal upheld the decision of the trial court, dismissing the claim of the appellants. Still not satisfied with the decision of the appeal court, Gladys Ukeje's stepmother and half-brother proceeded to appeal to the Supreme Court of Nigeria, the highest and final court in the country. The judgment of the Supreme Court was delivered in 2014, roughly 33 years after Lazarus Ogbonaya Ukeje died. The decision of the Supreme Court finally laid the matter to rest. Gladys Ukeje had a right to be included in her father's estate. The Supreme Court condemned the Igbo customary practice of excluding women from inheriting their father's estate, declaring the practice null and void. The judges stated that the practice was repugnant to natural justice, and it contradicted the S.42  of the 1999 Constitution of the Federal Republic of Nigeria. [31:  (1997) & NWLR (Pt. 512) 283]  [32:  (2004) 11 NWLR (Pt. 883) 196]  [33:  SC.224/2004] 

THE RIGHTS OF SPOUSES UNDER CUSTOMARY LAW
It has been established that any Nigerian may make a Will whether married under the Act or under Customary or Islamic Law subject however, to restrictions imposed by law.[footnoteRef:34] Where the marriage was celebrated under the Act, both husband and wife may inherit each other’s estate on intestacy. Where however, the marriage was contracted under the Customary Law, a widow, on the intestacy of her husband, is completely disinherited despite any contributions to the man’s success. No customary system confers on a widow any beneficial rights of inheritance safe of course for benefits she may enjoy through her children’s right. Such a widow is in fact, often times, considered as an inheritable asset. Thanks to God, the Courts, as demonstrated above, have madea departurefrom this uglypractice.Amplifyingthetoday’s legal position on the matter, the Court of Appeal in Nzekwu v Nzekwu37 held that under the Onitsha Custom, the widow is entitled to certain rights in the husband’s property even when she is childless. In the instant case, the deceased husband had died intestate leaving a wife and two daughters. The late husband’s family sold the house and the new owner opted to put the house on rents without catering for the widow’s needs. The Supreme Court laid the matter to rest in ONYIBOR ANEKWE & ANOR. vs MARIA NWEKE, where the issue that fell for determination was whether a widow who had no male child could inherit the property of her late husband. In resolving the issue in the affirmative, the Supreme Court per Clara Ogunbiyi, JSC, intoned that the custom and practices of Awka people upon which the appellants have relied is hereby outrightly condemned in very strong terms. A custom of this nature in the 21st century societal setting, will only tend to depict the absence of the relatives of human civilization. It is punitive, uncivilized and only intended to protect the selfish perpetuation of male dominance which is aimed at suppressing the rights of the women folk in the given society. One would expect that the days of such obvious differential discrimination are over. Any culture that disinherits a daughter from her father’s estate or wife from her husband’s property by reason of God instituted gender differential should be punitively dealt with. “The punishment should serve as a deterrent measure and ought to be meted out against the perpetrators of the culture and custom. For a widow of a man to be thrown out of her matrimonial home, where she had lived all her life with her late husband and children, by her late husband’s brothers on the ground that she had no male child, is indeed very barbaric, worrying and flesh skinning.  [34:  Yinusa v Adesubokan (1971) NNLR 77] 

Fortunately, this decision, has settled the vest issue of denying women and daughters of their right of inheritance and administration of the estate of their father and or husband as the case may be in Nigeria. Although, their Lordships of the Supreme Court in the case in sight, decided on the validity of the Custom of the Awka people of Anambra State, it is obvious, that the effect of the decision cut across all parts of the nation and goes to correct the age long anomaly of disinheriting women and denial of their right to administer the estate of their parents and or husband.
RIGHT OF A HUSBAND Under Customary law generally, a husband cannot inherit his deceased wife’s share of her family property, for the husband is treated as a stranger who is not entitled to share in property of the family of which he is not a member. The principle of Nemo dat quod non habet applies here. The same conditions exist as regards his deceased   wife’s ante-nuptial properties. His wife’s ante-nuptial property goes to her children jointly and in default of her children, goes to her relatives and never to the husband, though he has a right over her personal property. Under customary law, it is believed that the position accords with the principle of natural justice, equity and good conscience and is consistent with the general tenor and spirit of customary law. 
ADMINISTRATION OF ESTATE AMONG THE PEOPLE OF BENIN
Under the Benin culture and tradition, the mode of inheritance is by way of customs which is that assets of a deceased can only be inherited by a particular class of successors. Accordingly, the Benin Custom of Igiogbe, the eldest surviving son of a deceased inherits the house where the deceased lived and died to the exclusion of all others. This right enjoyed by the eldest son of the deceased, cannot be taken away from him not even by way of a will. According to Benin Customary Law, an “Igiogbe” that is the house in which the deceased lived and died and usually (though not always) where he was buried, automatically devolves on the eldest son of the deceased.[footnoteRef:35] The Igiogbe is so important in the life of a Benin man because of the traditional values that are attached to it. It also serves as the traditional family seat. [35:  A supplement to the Hand Book on Some Benin Customs and Usauges: Property Sharing issued by the Benin Traditional Council, on the authority of the Omo N’ Oba Erediauwa, Oba of Beniin Vol 2 (1996) 19] 

PATRILINEAL AND MATRILINEAL PRACTICE. 
Nigeria's customary inheritance systems are mostly patrilineal, but there are also matrilineal societies. The system of inheritance varies by ethnic group. Patrilineal inheritance. In a patrilineal society, property is passed down through the male line. For example, in the Igbo people's traditional patrilineal system, male children were favored for inheritance. However, women could inherit property if they were unmarried or if there were no male heirs. In a matrilineal society, property is passed down through the female line. For example, in the Ohafia Igbos community in South-Eastern Nigeria, property is passed down through the mother. The Efiks practice matrilineal inheritance which allow female children to inherit the estate of their mothers. In this system, a mother's children inherit her possessions, while a father's property is passed down to his matrilineal relatives. It is to be noted that Nigeria has as divergent inheritance systems as they exist multiple ethnic groups, religion and cultures. Akin to each is a customary inheritance system that differ one from another with slight difference
Challenges and Controversies Facing Inheritance and Succession Practice in Nigeria
The primary challenges and controversies surrounding inheritance and succession in Nigeria center around gender inequality, where customary laws often disadvantage women by favoring male heirs, particularly in patrilineal societies, leading to disputes over property distribution and limited economic empowerment for women; this is further complicated by the complex interplay between customary and statutory laws, causing uncertainty and legal conflicts due to varying interpretations across different ethnic groups, and a lack of legal awareness among many citizens regarding their inheritance rights under statutory law, perpetuating discriminatory practices based on custom. Many Nigerians are unaware of their inheritance rights under statutory law, relying solely on customary practices that may not align with modern day reality. For instance, some customs that forbid women from owning land or having a say in land matters within the family.



Recent Developments and Reforms
In response to these challenges, efforts have been made to reform inheritance laws in Nigeria:
1. Legislative Reforms: Some states have amended their Succession Laws to align with constitutional guarantees of equality and non-discrimination. These reforms aim to protect the rights of women and children in inheritance matters and promote fairness in estate distribution.
2. Legal Education and Awareness: Initiatives by government agencies, civil society organizations, and legal practitioners seek to educate the public about statutory rights and the importance of formalizing wills. Increasing legal awareness helps individuals make informed decisions and prevent disputes over inheritance.
THE SUPREME COURT JUDGMENT ON FEMALE INHERITANCE IN NIGERIA
In 2014, the Supreme Court of Nigeria ruled in favor of female inheritance rights in the case Ukeje v Ukeje. The ruling declared that female children have the right to inherit from their deceased fathers, regardless of the circumstances of their birth. The court also ruled that the Igbo customary law that prevented women from inheriting their father's estate was unconstitutional. The facts of this case had been discussed while dealing with the concept of succession under the Igbo Customary law. 
The ruling was hailed as a landmark decision that reinforced the constitutional rights of Nigerian women. Inspite of the Supreme Court decision which appear largely to be a welcomed development, there are still a wide range of persons who hold contrary views. The VANGURD Online[footnoteRef:36](An online Nigerian Newspaper) under the caption; SUPREME COURTS DECISION ON FEMALE INHERITANCE DIVIDES IGBOS. The article highlighted some of the views that have been expressed with respect to the judgment as follows; …Female children not second class — Bishop Nwokolo - In his reaction, the Bishop, Diocese on the Niger, Anglican Communion, Rt. Rev. Owen Nwokolo described the judgment as a welcome development. He said that female children are not second class citizens and should not be treated like one. Prof. Uzodinma Nwala-led Alaigbo Development Foundation, ADF, also welcomed the decision, saying, “in today’s world, daughters have proved their mettle in bringing sustainability, honour and dignity to their families. Some of them have played the role of bread-winners for their father’s houses.
…Ruling cannot abolish the tradition and custom of Igbos — Osisi Itodo. However, a prominent monarch in Nsukka and the grand patron of Enugu State Traditional Rulers Council, and the traditional ruler of Aji autonomous community in Igbo-Eze North Local Government Area of Enugu State, Igwe Simeon Osisi Itodo, said the Supreme Court ruling cannot abolish the tradition and custom of the Igbos. Itodo said that any attempt to implement such law in Igboland would provoke chaos and skirmishes among various communities. But another prominent monarch and the traditional ruler of Likke Iheaka autonomous community in Igbo-Eze South Local Government Area of Enugu State, Igwe Christopher Nnamani disagreed with Itodo. Nnamani said the custom is unfair to the Igbo women and called on the states’ Houses of Assembly in the South-East to make laws that would domesticate the ruling of the Supreme Court on the matter. From these divergent views, it is clear that while many lifted up hands as a gesture for freedom and indeed appreciation for this pronouncement from the highest court in the Nigeria liberating women from this age long act of bondage, a lot more are of the view that the pronouncement is not in the interest of the Igbo tradition. Be that as it may, the landmark decision is the law in operation currently, until the Supreme Court overrules itself.   [36:  https://www.vanguardngr.com/2020/08/supreme-courts-decision-on-female-inheritance-divides-igbo  - visited site on 27/1/25] 

In looking critically at the decision of the court in this Ukeje case, Folashade Asaolu identified impediments surrounding the decision, first is the Tortoise like speed of justice in Nigeria. Second is the ignorance of the position of the law.  The question is how many women of Ibo origin really have heard and understood the import of the judgment? Pehaps only the elite. What about the illiterates and uninformed women who know nothing about the new position of the law? Third is religious and cultural beliefs and lastly is fear for their lives. While Gladys Ukeje could stand for 31 years fighting a course and was described as unwavering in her demand for justice, her doggedness was admirable, but how many women can emulate her courage and fight for their constitutional rights?   
CONFLICT BETWEEN CUSTOMARY INHERITANCE AND THE LAW.
The recent case of SARKI VS SARKI AND ORS[footnoteRef:37] illustrates the conflict between Customary inheritance and the law. In this case, the Claimants/Respondents were the parents of the deceased person, while the defendant/appellant was the wife of the deceased person. The defendant/appellant and her late husband were resident in Kano State till the time of his death. The deceased died intestate, childless, and left immovable properties in some States within Nigeria – Bauchi, Gombe, Plateau, Kano, Jigawa and the Federal Capital Territory, Abuja. The deceased’s family purported to distribute his property in accordance with Awak custom (the deceased’s personal law) with an appreciable proportion to the defendant/appellant (the wife). The defendant/appellant was apparently not pleased with the distribution and did not cooperate with the deceased’s family, who tried to gain access to the deceased’s properties. The claimants/respondents brought an action against the defendant/appellant before the Gombe State High Court where they claimed inter alia that under Awak custom, which was the personal law of the deceased person, they are legitimate heirs of his property, who died childless and intestate; a declaration that the distribution made on 22 August 2015 by the deceased’s family in accordance with Awak custom, giving an appreciable sum of the property to the defendant/appellant is fair and just; an order compelling the defendant/appellant to produce and hand over all the original title documents of the landed properties distributed by the deceased family on 22 August 2015, and cost of the action. In response, the defendant/appellant made a statement of defense and counter-claim to the effect that she and th e deceased are joint owners of all assets and properties acquired during their marriage; a declaration that the estate of the deceased is subject to rules of inheritance as envisaged by marriage under the Marriage Act and not native law and custom; a declaration that as court appointed Administratrix, she is entitled to administer the estate of the deceased person; an order of injunction restraining the claimants/respondents to any or all of the assets forming part of the estate of the deceased person based on custom and tradition; and costs of the action. The Gombe State High Court held that the Marriage Act was applicable in distributing the estate of the deceased person and not native law and custom. However, the Court distributed the property evenly between the claimants/respondents and defendant/appellants on the basis that it will be unfair for the claimants/respondents as parents of the deceased not to have access to the deceased’s property.  [37:  (2021) LPELR 52659 (CA)] 

This was a case where the conflict between the customary law of inheritance as well as the Marriage Act were placed side by side and the court was right in creating a fair balance between the two. Although the main issue in this appeal was on the territorial jurisdiction of the Gonbe High Court and matters related to it, the facts as they relate to inheritance is what is the concern of this paper.   
LEGAL FRAMEWORK ON INHERITANCE IN NIGERIA
The legal framework consist of both statutory and customary laws, some of which include; The Constitution of Nigeria, 1999 as (Amended) Land Use Act 1978, Matrimonial Causes Act 1970, the Child Rights Act 2003 as Customary and Islamic Law.
BALANCING THE LAW AND PRESERVING OUR CULTURAL HERIATAGE. It is to be noted that the cultural heritage of the Nigerian people is the original mode and way of life of the indigenous people before the advent of colonialism which came with the introduction/imposition of foreign culture, tradition and believes, much of which was resisted by our fore bears. To ensure a smooth flow of the law, the Repugnancy doctrine was introduced into our legal system to validate the existing customs and traditions. K. S. Joseph in an online article titled; The Repugnancy Doctrine and Customary Laws in Nigeria; Analyzing Nigerian Customary Laws through the Lenses of Africanism[footnoteRef:38], the author is quoted as saying, “There is this general belief that majority of African Customary Law if not all is barbaric and whilst this has elements of truism to it, there are elements of falsity as well. Section 18(1) (2) and (3) of the Evidence Act, 2011 subjects customary law to the validity test where custom can only be lawful provided it is adjudged as not being repugnant to natural justice, equity and good conscience and it must not be contrary to public policy. In interpreting what is repugnant to natural justice, oftentimes than not, Nigerian customs are being seen from the lenses of the Europeans or Americans whilst this is not entirely flawed there are series of issues that have arisen due to this and in turn it has led to controversies within the Nigeria legal circle. [38:  https://lawpavilion.com/blog/the-repugnancy-doctrine-and-customary-laws-in-nigeria-analyzing-nigeria-customary-laws-through-the-lenses-of-africanism ] 

The British Colonial Administration began to scrutinize the Customary Criminal Laws, policies and punishments and frowned at some of the immutable high-handed punishments handed down to offenders such as beheading, stoning, drowning, burying alive and trial by ordeal which were considered as obnoxious and inhuman and were consequently abolished. The process for determining the abolition or rejection of perceived unwholesome or inhuman Customary Law on the ground that it is obnoxious is what is now very popularly known as the Repugnancy Test.[footnoteRef:39] The origin of the statutory provisions containing the phrase or clause now called the Repugnancy Test applicable in the then colony of Lagos was the Supreme Court Ordinance No. 4 of 1876. Section 19 of the said Supreme Court Ordinance of 1876 provides that: “Nothing in this ordinance shall deprive the Supreme Court of the right to observe and enforce the observance, or shall deprive any person of the benefit of any law or custom existing in the said colony and territories subject to its jurisdiction, such Law or Custom not being repugnant to natural justice, equity and good conscience, nor incompatible either directly or by necessary implication with any enactment of the Colonial Legislature” The emphasis is on the last paragraph of the Ordinance which is declaring repugnant any custom which is incompatible with any enactment of the colonial legislature. While we all will agree that as Nigerians, there are cultural practices in our indigenous communities that have been rightly abrogated due to their injurious nature like trial by ordeal or the widowhood practice of forcing women who are accused of killing their husbands to drink the water used in washing the corpse to prove innocence, we will agree that a lot of our cultural practices are good and commendable. Barrack Obama, the 44th President of the United States was heavily chided by the western press for bowing to greet Nelson Mandela as a sign of respect. Many attributed the gesticulation as the Africanness in him which is alien to the West where greetings is by stretching the hand to the other, irrespective of age. [39:  O.W.Igwe, Repugnancy test and customary criminal law in Nigeria: A time for re-assessing content and relevance] 

 K. S. Joseph opined in the same article above that, “In condemning African custom one must first look at the reasoning behind it and let us not forsake our Africanism in the process or in a bid to be Europeans in African skin be too swift to term all African customs barbaric. Thus the Supreme Court in Dawodu v. Danmole reaffirmed that not all customs have to conform to modern standard of fairness and that the idi igi method of sharing property was not repugnant to natural justice, equity and good conscience.[footnoteRef:40] Again, let me borrow a leaf from the closing remarks of late Justice Bello (President, Customary Court of Appeal, FCT Abuja in his paper delivered in this institute on 17th March, 2017 on Intestate Succession under customary Law; “While it is imperative to note that customary succession is an important tool for resolution of disputes which inevitably arise from issues of inheritance, I will not shy away from the fact that some of these practices are indeed not in tune with contemporary practices. On this note I must pay tributes to the judiciary for their role in nullifying some of these discriminatory practices.” [40:  https://lawpavilion.com/blog/the-repugnancy-doctrine-and-customary-laws-in-nigeria-analyzing-nigeria-customary-laws-through-the-lenses-of-africanism. Visited site on 28/1/25] 

In concluding this paper, let me borrow the closing words of Vanessa C. Ezumah – Onwuchekwa of Abia State Customary Court of Appeal in a similar paper delivered in this institute on the caption, Succession and inheritance under Customary Law wherein she stated that, “There is no gainsaying the fact that inheritance reduces crime in the society, ensures cohesion and continuity of the family unit which is a microcosm of the larger society as well as perpetuates the progeny of the deceased and his unborn generation . Nigeria needs to urgently codify its various Customary laws on Intestates Succession as well as empower the Federal and State Ministries of Justice to carry out intensive enlightenment programmes on testate succession amongst its citizenry.”  
May I add therefore that there is need for more enlightenment touching on our customary practices that are setting us backward rather than progressive with a view to pronouncing on them as repugnant and ipso facto illegal and unenforceable. On the other hand, there is even a stronger need to amplify the abrogated harmful practices to ensure that they are not only pronounced as unlawful but that they are actually eradicated. For example, inspite of the Supreme Court pronouncement in the OKEJE case many Igbo women are still unaware of their right to inherit their father's properties, nor are they aware that their daughters can inherit properties and that relatives are not allowed by law to seize their late husband's properties because they do not have male children[footnoteRef:41].  [41:  By Asaolu Folashade Shalom | May 4, 2023] 

Let me again express my gratitude to the Administrator and staff of this institute as well as My Lord, Chairman of session, distinguished participants, Ladies and Gentlemen, I thank you for your kind attention. 
God bless.
HON. JUSTICE EUNICE OSHIM DADA
JUDGE CUSTOMARY COURT OF APPEAL, 
CROSS RIVER STATE

26

